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COIIOJIOI'T3AIA ITPHPO/JTHOI O ITPABA: /10 IINTAHHS IIPO CYMICHICTD
THIIIB ITPABOPO3YMIHHA

V' cmammi  Oocriosceno  nowtupeny  meHOeHyit0o  OOIPVHNMIVEAHHA — KOHNENmy
NPUPOOHO20 NPABA 6 MENCAX eMNIPUYHUX COYIOKVILINYPHUX A AHIMPONOI0THHUX YUHHUKIG 3
Memow no3bagnenHs 11020 MemagizuuHo2o xapakmepy, o Gionogioae coyionocivuHill
Memooonozii. Veaca axyewmyvemwvea Ha mesuci npo NPUHYUNOGY CYMICHICIL KOHYenyiil
HNPUPOOHO20 A COYIOA02TYHO20 Npaed, AKUll, HA OVMKY aemopd, € XUOHUM, Wjo HAMidae
GIONOGIOHY Menty pobomiu € HanpPAMKAx 006edeHHs POoPMATbHON02TYHOT Ma Memoodo102iYHoT
HecVMICHOCII  @KA3AHUX  KOHYenmie, da MaKoxc HeCcHnpOMONCHOCHT — cOYiono2iuHoT
iHmepnpemayii nPUpooOHo2o NPAaea eUPIUUML NPOOIEMY OPAKy 00GIpl 00 HbOZO.

Veazy 30cepedowceno wHa wezoamHocmi coyionociunoi Memoodonolii  eupiuiumi
npobaeMy emuyHo2o0 OOIPVHIVEAHHA HNPAGUILHOCII NPAGOGUX HOPM 1A HOGEOIHKIU, 10
GUPA3HO GUABTAEMBCA € NPOEKYIAX Te2imumHocmi ma yivHocmelil. Iliokpecieno, o emuyHi
3ACHOGKU NpABa He GUEOOAMbCA 13 QAKMUYHO20 CMAHY 1 GUMA2ans  abcoToNHUxX
yinHocmetl, AKi Maonv MPancyeHOeHnHy (Memagizuyny) npupooy.

Bucnogvemusca, wo npupooHe npaso ma coyionoliuHe npago € NOPIGHAHUMU dAle
JA02IYHO HEe CVMICHUMU KOHYenmamMil, OCKIToKU GOHU VINGOPHWOMbCA 3G HPOMUTEHCHUMIU
CYIMHICHUMU O3HAKAMU, AKI 3VMOGTIOMb NPOMUTEHCHICINL eleMeHmie, o cKiaoanms ix
oocazu. Kpivt moeo, pozeranymi noHammsa ma KOHYenyii npomunexdcHi 3a OHmoa02iYHUMU
NPUHYUNAMU  TI0XOOXNCEeHHA 1 CYMHOCII, a MAaKoXHC 3a MNi3HAGATbHUMU ideanamu, 1o
VIeoprwims NpUHyUnU iX Memooonolii. B cykymHocmi e o0ozeonse Hanoaseamil Ha
NPOMUTEHCHOCTT X NPUPOOU.

Bmiv, ix npomunesxcHicmv He GUKTIOYAE G3AEMOOONOGHIOGAHICTING V  GUKOHAHHT
Memooono2ivHoi cnpaeg, AKY GOHU pooaams, xoud i no-ceoemy. Tomy HagaeHicib npocanid y
3SHAHHAX UJ0O0 OHINOIO2IYHUX NIOCINAE Meopii NPUPOOHO20 NPAGA, He € NPUYUHO GIOMOGU Gi0
i1 IHCINPYMEHMATbHUX MOXMCTUGOCHIel 6 AKOCHI UYIHHICHO20 Mipiid uoo0o HOpM, AKi
ecmanognedi a0vmu. [[1a 6i0HOGIeHHA 006IpU 00 NPUPOOHO20 Npaed 1o2o coyionolizayii
GUABGTAENLCA He 0OCANIHBLO, OCKLTbKU eMNIpUYHA Memoo0o102ia coyionozizMy cnieopioe e
11103010 @uUpiUleHHA NpobIeMil GUNPACOAHHSA eINUYHIUX 3ACHOEKIE NPAGONOPAOKY, AKY KOHIenid
NPUPOOHO20 NPAGA GUPTUIVE THULUM HI3HAGATLHUM ULTAXOM.

Knrwuosi cnosa: npupoowe npaeo, coyionoiyHe npaego, coyiono2izayii npupooHo2o
npaea, coyionoiuta Memooono2is, MemagizudHicms, 1eSimuUMHicilb, YIHHOCINI.
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ITocTaHoBKa mpod.eMH Ta il akTyaabHicTh. [IpripoHe IpaBOpPO3YMIHHS CHOTOIHI
3aTIINAEThCS B MEHTP1 IHTepecy 3araibHOI Teopii mpaBa, 0COOIIBO V 3B SI3KY 13 (heHOMEHOM
TIOACBKHX TIpaB, [KI I KOHIISIIIS METOIOIOriuyHO oOIpyHTOBYe. I[IpoTe, y mNTaHHI
METONOMIOTIi IHANBIAYaTbHHX TIPaB CKIaTacs HEOJHO3HAaYHa Ta, MOJKHA CKas3aTH, JHBHA
cutyaris. 3 ogHOTO 0OKY, BU3HAHHS MIPHPOIHUX JuKepeT (pyHIaMeHTaIbHIX TIPaB € ChOTOIHI
3araTbHIM MICIIeM KOHCTHTYIIIOHAII3MY, ale pa3oM 3 THM, SK 3a3Havae bpasn Tamanara,
CTaBJIEHHS [0 KOHIICMINil, SKi OOIPYHTOBYIOTH TIPHPOIHE PO3YMIHHS IIPaB, BHSABISAETHCS
BEINKOK MIPOK CKENTHYHHM: MopaibHa (irocodis imeamicTHIHOTO, TEOIOTIYHOTo abo
MIPHUPOIHITIOTO XapaKTepy 3apa3 He IIOMYyJIApHA, a IMPHPOJHA KOHIENIIS MpaBa y 0ararbox
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BTpaTHIa J0BIpY. TOMYy IPHUHITNIIOBE MOI0KEHHS TOJIOBHIX €IeMEHTIB 1/leaTy BepXOBEHCTBA
MpaBa, SKe MOCTYII0E BHITY 11010 JIOAHHN 00’ €KTHBHICTD Kepen (yHIaMeHTalIbHIX MPaB, B
JOKTPHHATBHOMY IUTaHI y 0araThOX BHKINKA€ HEIOBIPY, MOCTYMAIOUHCh VSBISHHSIM IIPO
colianpHy npHpoay mpaB (Tamanara Bpasn, 2007, c¢. 124). Ha npoMy HeHaaiiiHOMY
METOIOJIOTIUHOMY IPYHTI B TeMaTHIIl FOCHaTypaaisMy cgopmyBazacs BHpa3Ha, Xoda 1 He
HOBa, TeHIEHIS 30MILKEHHS IOro 13 TPaBOBHM COIIOJIOTI3MOM 3 METOK M030aBIeHHA
BIACTHBOI IPHPOTHOMY IpaBy MeTa(i3muHOCTI. Y 3B’S3KY 3 IIHM XOTLIOCA OH 3BepHYTH
yBary Ha JHCKYCIITHI IHTaHHS 1100 CYMICHOCTI ITHX THIIIB IIPaBOPO3YMIHHS Ta OUIKYBaHb B
COITi0MIOTI3aI1i1 IPHPOIHOTO MPaBa.

AHaqi3 ocTaHHIX docaimkeHs i my6.aikamiii. [Ipupogse mpaBo € mpeaMeToM
JOCTIKeHb 0araThOX YKpaiHCBKHX BUSHHX, 30Kpema, B. Baumnina, C.I'omoatoro,
O. Kocrenka, O. Muporenko, C. Causki, I1. PabinoBnga, C. PabiHoBnua Ta 1HIIHX.

Tematuky comionorizamii HpHPOJHOTO TMpaBa  po3podisorh  O. KocTenko,
[MamypkiBcekmii, I1. Pa0inoBmu, C. PaOiHOBHMY Ta 1HINI BITYH3HSHI JOCTIIHHKH, cepel
HayKOBHX IIpallb SKHX BHALISeTbeA MoHOTpadis C. PadinoBnua «[IpHpoaHO-TIpaBoB1 MIIX0II
B IOpPHIHNYHOMY peryaroBaHHI» 2010 poky BuaanHs (Padinormd, 2010). B Hiit aBTOp CTaBHTH
3aB/IaHHS MOHATIIHO Ta KOHIIETITYaIbHO 30IM3UTH COITIOIO0TIUHE IPaBo 3 IPHPOIHIM IIPAaBOM
3 METOK OOIPYHTYBAaHHS MPAKTHUYHOI KOPHCHOCTI Ta 3aCTOCOBHOCTI OCTAHHBOTO. Bemmky
yBary aBTOp MIPHILISE MOMEHTY PI3HOMAHITHOCTI IPHPOIHO-TIPABOBHX IIAXOIIB B MekKax
3arajgbHOI MPHPOIHO-TIPABOBOI KOHIIEMIII1, 3Ba/KAr0UN Ha SKHil MPHXOIHTh O BHCHOBKY, IO
COITIONOTI3M K KOHIENTYalbHHIl MIIX1J BHSBISETBCS HPUHYUNOGO CYMicHUM (BHOKPEMICHO
MHOIO — €.Y.) 13 OpHpOIHO-TIPAaBOBIM THIIOM IIpaBOpo3yMiHHS» (PabdinoBud, 2010, c. 65).
[Ipote, mmompH BeINYE3HOI MOMYJSPHOCTI COIIONOTIYHOTO MIAXOAY V 3aralbHOMY
MpaBO3HABCTBI Ta KOHIENTYaTbHOI BIAKPHTOCTI MeTOI0JIOTII cydacHOi (himocodii mpasa, mo
3a0X04y€e 10 IHTeTpalii pi3HHX THIIB IPaBOPO3YMIHb, Ha HANly AyMKY, HaBeleHa Te3a €
XHOHOIO.

OTke, MeTOW pOOOTH € BHCBITICHHS XapaKTEPHCTHK, fKI JIeMOHCTPYIOTh, IIIO
MOHATTS TPHPOIHOTO Ta COINOIOTIYHOrO IMpaBa Ta BIANOBLIHI iM KOHIIEMIIi YTBOpeHI 3
MPOTHISKHIMI Ti3HaBaJIbHIMH IIUISIMH 1 BH3HAYAKOTHCS MPOTILUISKHIMH OHTOIOTIYHUMH Ta
METOIOJIOTIUHIMH TPUHITHIIAMIE; BHCBITJIEHHS HECIPOMOKHOCTI COIIOJOTIYHOI METOI0I0T11
PO3B’43aTH €THYHY MpoOIeMy MOBHHHOTO B IpaBi, a OT/Ke OOIPYHTYBATH HPHPOIHE MPABO;
3"ICYBaHHS CIPOMOKHOCTI COITIOJIOTIUHOI IHTepHpeTalli MPHPOIHOTO IpaBa BHPINIHTH
mpo0OaeMy HeIOCTaTHOCTI JIOBIPH J0 HbOTO.

Bukiaax ocHoBHoro martepiaay. VY 3asHaueniii npam C. PaGiHoBHY [0K7Tamae
YIMaIHX Ti3HaBaJbHO KOPHCHHX 3YCHIb, CHPSAMOBAHHX MPOTH TPAKTyBaHHS MPHPOIHOTO
MpaBa SK TPAHCIEHJEHTHOTO, CYTO MOTOIOIYHOTO i TOMY MAJIONPHIATHOTO B IMPAKTHYHII
wionHl ¢GerHoMmeny (Pabimomu, 2010, c.50), mo OOIPYHTOBYETHCA IEMOHCTpPAIIEO
PI3HOMAHITHHX 3B’S3KIB OKpEeMHX BU€Hb IIPHPOJHOTO TpaBa 13 epiKaBHO-IIPABOBOIO,
COIIIaTbHOI Ta AHTPOMIOJOTIYHOK iiicHICTIO. ToOTo fimeTses mpo crnpody mo30aBIeHHA
MPHPOIHOTO TIpaBa aypH MOTOHOIYHOT MeTa13MIHOCTI IUIIX0M, TaK OH MOBHTH, TeHETHYHO]
coliamizamnii 49i colionorizamii. SAKImo ckasaTH iHakmie, IieTbcs Mpo cmpoly IHTerparii
MIPHPOIHO-TIPABOBOI Ta COIIOIOTIIHOI KOHIIEIIIT IIPaBOPO3YMIHHSL.

[ITo10 mo3HAaUEHOI MO3UITIT X0UeThCs HaBeCTH HACTYIHI AyMKH. Bakko 3amepedyBati
HasgBHICTh 3arajJbHIX MOMEHTIB, O3HaK Ta XapaKTepHCTHK B KOHIEMIISX MPHPOIHOTO 1
COITIONIOTIYHOTO TIpaBa, 0COOJIBO, 3BaZkKaloul Ha Te, 10 HE BCl MPHPOIHO-TIPABOBI MIAXOIM,
gk caymHo migkpectoe C. PabiHOBHY, € cyTo MeTa(i3HUHHMI, OKpeMl 3 HHX HE MalTh
TEOJIOTIYHNX MIACTaB, TOXK HAOMDKeHI 10 KyJIbTYpPHO-COMIaTbHOI ad0 aHTPOIOIOTIUHOI
daktiarocTi. JlopeuHo 3razaTtn ciaaBeTHHII TpakrtaT III. MorTeck’e «IIpo ODyX 3akoHIB», B
SKOMY  BIITBOPIOEThCS Bpakaroua KapTHHA pPI3HOOIYHOI 3YMOBIEHOCTI 3MICTY IIpaBa
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PeaNbHICTIO: He TUIBKH TPHPOIHAMH YHHHHKAMH («IIPHPOIOK peueii»), a M Takox
TOCHOJaPChKIMH, TYXOBHOKYJIBTYPHHMH, €KOHOMIUHIMH, COINOJOTIYHHMHI yMOBaMH [4].
Tesnc 3yMOBIEHOCTI 3MICTYy IIpaBa pEANbHICTIO € MpPeAMEeTOM UHCISHHHX HayKOBHX
JOCTIIKEeHb Ta OTpHMaB TOAMbIINI PO3BHTOK B 0aratbox Teopisx. Ilpote, y HaBedeHOMY
BHcHOBKY C. PaOiHoBHYa fileThca HE IPO OKpeMi CHIBMAIIHHSA MUK MPHPOIHO-IIPaBOBOIO Ta
COIIIOJIOTIYHOK KOHIEMIIIIMI IIpaBa, a MpO CYMICHICTh Ha PIBHI IIPHHIININB BIAMOBITHIX
MIOHATH 1 KOHIETIIiil, 3 YiM, Ha Halll IOTJIsII, BaKKO moroanTics. Ha Hany AyMKy, SKumn on
YICIeHHHMH, PI3HOMAHITHUMH, MIITHHMH Ta HaBiTh HeOOXIIHHMH He OyIH 3B’S3KH IIpaBa 3
peanTpbHICTIO, BOHH IIeé He [JaloTh JOCTATHIX IIJICTAaB IS BHCHOBKY IO NPHHITHIIOBY
CYMICHICTh MIK HPHPOIHHM IIPaBOM Ta COIIOJOTIYHHM IIPABOM, OCKLIBKH IIi 1Ba MOHATTA 1
BIAMOBITHI 1M KOHIEMII YTBOPEHI IPOTIUISKHHMIH III3HABAIbHIM IIUIIMIH, BHHHKIH Ta
PO3BHBATICS Ha MPOTIUIEKHHX OHTOJOTIYHIX Ta METOHONOTIYHHX MPHHINIAX, 1 1A
MPOTIUIEKHICTh MUK HUMH 30€piraeThes, SKIIO He CKa3aTll, € IMAHEHTHOIO.

1. Ham mepmmii apryMeHT IOJSTae B TOMY, IO 3MICTOBHO TPHPOJHE MpPaBO Ta
COITIONIOTIUHE TIPaBO 11e JBa PI3HUX MOHATTS MpaBa. BaxInBo Opati 10 yBaru, Mo MOHSTTS Iie
He TIPOCTO JIOBLIbHE TO€IHAHHS O3HAK IpeaMeTa, a € BHOIPKOBOW KOMOIHAIlEl THX I0oro
CYTTE€BHX O3HAaK, Kl Hac IIKaBISATh. 10Xk, YTBOpPEHHS IOHATTS, € MHTAHHSAM I13HABaJIbHOI
noninsHOCT! (Ilrmemmye, 2000, ¢. 50). Came mi3HaBaJIbHa MeTa YTBOPeHHS MOHATTSA € THM
00OMEKYIOUNM 3ac000M, IO BiZICIKae B HbOMY BCe 3aiiBe Ta BH3HAYA€ CKJIaj HOTO CYTTEBHX
O3HaK. B acmekTi JOTIYHOTO CIIBBIJIHONIEHHS CXOXKIX IOHATh YCBIJIOMJISHHS METH iX
YTBOPEHHS € KJIF0UYOBHM MOMEHTOM, OCKLUIBKH JI03BOJIAE€ SCHINlE OaunTH iX CYTHICTH Ta
BIIMIHHICTh. HacTymHOIO BaKIHBOIK BHMOTOIO € Te, IO MOHATTS IpaBa Ma€ MICTHUTH JIEII0
Olmblnte, HIK IMPOCTO Hallp 03HAK. BOHO Mae MICTHTH KOHIIENTYaIbHIII e1eMeHT, TOOTO 11t
a00 TIPHHIINII, IO € OCHOBHOIO OHTOJIOTIYHOO T1MOTE30H0.

BigHOCHO MI3HABAIbHOI AOILTBHOCTI MOKHA OadNTH, IO MOHSTTS COIIOIOTIYHOTO
MpaBa CXOIUTIO€ (HAKTHYHO [IIFOYI HOPMH TOBEIIHKH, SKI OCMICIEHO a0 CIIOHTAaHHO
CTBOPIOIOTHCS B COINIAJIBHIX COK03aX 1 MPOTHCTABISIOTHCA TIPABY, BCTAHOBICHOMY JIeP/KaBOIO,
IpH TOMY, IO O3HaKa CIPaBeITHBOCTI IS COIIOIOTI3MY He € HeoOXIJHOW: floro eTmka
BpakeHa Jle)eKTOM yIaBaHOCTI, OCKUTBKH CIIPABKHS CIPaBeIIHBICTh TYT MIIMIHIOETBCS TIHM,
o (pakTHYHO CHpPHIIMAEThCS 3a cHpaBemnBe. JloCTaTHbO 3rajiaTH, 10 HaBITh 3BHYAEBA
MpaKTHKa MOke He BIIMOB1IaTH MOPAIbHOMY 000B 3Ky, TOMY 3 4aCOM MOJKE 3MIHIOBATHCS 1
BIIMIHATHCA. BTIM., MOHATTS NPHPOIHOTO IpaBa, 10 Yy IIHMPOKOMY pPO3YMIHHI O3Hayae
MIPHHITIITHN 000B SI3KOBOTO MOPSAAKY, SIKI MAlOTh 3HAUSHHS He3aJeKHO BiJ JTHOJICHKOI 3T0/IH Ta
yctaHoBiaeHb (I{umemmiyc, 2000, c¢. 92), 3aB&IH MICTHTh 1ISFO-IPHHIINI 11€adbHOTO Ta
CIIpaBeITHBOTO IIpaBa, SKa IPYHTYETbCA Ha MeTai3MuHIil Mpe3yMMIli, Mo I BUKIOYHA 1
HafiBHINIa PO3YMHICTh HE € TMOXITHOI BiJ CBIAOMOCTI TOAHHU. TOXK, YTBOPEHHS TOHSTTA
COITIONIOTIYHOTO TIpaBa CKEpOBAHE METOK pEeMpe3eHTallll COIlaJbHOrO IIOXOUKeHHS Ta
COITIaTbHOI IPUPOIIT HOPM, SKI (DaKTHYHO J1F0Th Ta BIATBOPIOIOTHCS B MPaKTHKAX JTHOICBKHX
COr031B. | HaBmakil, YTBOPEHHS MOHSATTS IPHPOJHOTO IpaBa OOYMOBJICHO IPOTILISKHOO
MMI3HABAILHOK METOI — pelpe3eHTallli TaKHX IPHHINIIB MOBeIIHKH, AK1 aTpHOYTHBHO
CIIpaBeTIBI, ajle He IOXOIATh BII JIOACBKOTO pO3yMy, HE € JIepHBaTOM JEOJICHKOI
PO3YMHOCTI B TOMY CeHCl, B IKOMY S0JIYKO € AepHBaTOM S0IyHI. Y 3a3HaUeHOMY CEHCI — He
3aIeKHOI Bl JIFOJICBKOI CBIIOMOCTI — HPHPOJHE ITIPaBO XapaKTepH3YEThCSA 11€aTbHOIO
CYTHICTIO B TPOTHISKHICTh MpaBy corodorigHoMy. CTHCIO KaXydl, MOXITHICTH B
COIIIYMY, B PEITl pellT, CTBOPIOBAHICTh JTIOAMHOK € OHTOIOTIYHHM IPHHITIIOM CYTHOCTI
COITIOJIOTIYHOTO TIpaBa, BTIM CYTHICTh TOHATTS TPHPOJHOTO TpaBa B Oy/Ib-SIKIX IOTO
JNOKTPHHATBHHUX IHTEPIPETAIliAX BH3HAUAETHCS MPOTHICKHIM OHTOJOTIYHHM TIPHHITHIIOM —
He3aJIeKHOCTI B JTIOIHHH 3a MOXO0IKSHHSIM.

Buxoasgun 3 1010, 10 00CATY TOHATTS MPHPOTHOTO TIpaBa MOTPAIUISIOTH TUIBKH Ti
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MpaBoB1 (GOPMI, SKI PO3TISAAIOTECS SIK HE CTBOPEHI JTIOIAbMHU, TO/I1 SIK 00CAT COIIOIOTIIHOTO
IpaBa CKIaJalOTh IHIIEe Ti, SKI BBA/KAIOTHCS CTBOPEHHMH JTHOJACHKIMH CILIBHOTaMII.
[[fonpaBaa, eneMeHTH 00CATiB 000X TOHATh MOKYTh IO3HAYaTHCSA OXHHMH TepMIiHAMIM,
HampuKIaJ, HOPMIH, TPHHIIMIN TONIO, IO CTBOPIOE XHOHE BpaKeHHS CIIIBIAIIHHSA. Ale
3a3Hau€Ha MPHHIHIIOBA MPOTIISKHICTh CYTHICHHX O3HAK IIIX MOHSATh BHKIIOYAE CYMICHICTD
iX o0csriB. IHakIIe BOHN BTpavarOTh CBOK CYTHICTh Ta IAeHTHYHICT — 00 Ie BxKe OyIyTh
IHIIIl TIOHATTS TpaBa. SIK BHIOBI TOHATTS POIOBOTO 10 HHX IOHATTS «IIPaBO» BOHH 3a
MpaBIIaMH HOT0 MOAUIY MalTh BHKTIOUATH OIMH OJHOTO. B pe3ynpTaTi, Ha Hally IyMKY,
OTPHIMY€EMO HECYMICHI IIOHSATTA, CYIAPAOHI 10 POIOBOTO IIOHATTS «IIPaBO», SKI He
BHUEPIYIOTh 1Oro 0O0cCsATy, TOXK, 3HAXOIAThCS Y BIJHOIIEHHI MpoTmiIexHocTi. CKaszaHe
MIOIIIPIOETHCS 1 HAa KOHIISTIII1, B IKHX 3a3HaUeH1 MOHATTS 3HaX0STh CBOE OOTPYHTYBaHHSL.

2. JIpyTuil apryMeHT IIOJIAra€ B MPHHINIOBII MeTOMOJOTIUHIN MPOTHISKHOCTI MIK
KOHIIETIIIIMH  COITIOJOTIYHOTO TpaBa Ta MPHPOIHOTO npaBa. bynp-gKi BUYEHHS, IO
OXOILUTIOIOThCA ~ COITIOJOTIYHOK — KOHIICTINERD, BHHHUKAKOTh 13  METOJOIOTIYHOI  17ei
OTOTOKHEHHSI (DAKTHYHOTO CYCIUIBHOTO MOPSAKY 13 IPAaBOBIM Ta €THYHO IPaBIIBHIM
MOPSKOM, OCKUIBKH IPYHTYIOThCS Ha Mi3HaBaJbHOMY ijeadl (akTiaHoro. | HaBmaku, Oyib-
gKe BUSHHA IIpO TMpPHPOIHE TMpPaBO BHHHKAE 13 METOJOJOTIYHOTO 3aCHOBKY pI3KOTO
MIPOTHCTABICHHS (PaKTHYHO ICHYIOUOTO MpaBa Ta MpaBa 1/IealbHO CIpaBeITHBOrO, fKi, X04a 1
MOKYTh CIIBMAJaTH B 3aKOHOJABCTBI Ta B MpaKTHKAX, ale iJeilHO 3aBKIN 30epiraroThb
MPHHIINIOBY MPOTHISKHICTh. OTKe, MPHHINIOBA PO30LKHICTh IHX KOHIIEMIIH TMOJSATaE B
TOMY, 110 K€piBHA METOI0IOT 1S COIIOIOTI3MY HEXTY€E po3MeKYBaHHSIM CBITY CYIIIOTO Ta CBITY
MIOBHHHOTO, SIKe€ CTAHOBHTH HEOOX1IHY IepeIyMOBY METO10.I0T1i IPHPOIHOTO MpaBa.

KpuTtukn 3a3HavaioTh, IO COIOJIOTIYHA METOIO0TOTIS (aKTHUYHOTO MEepPeKOHINBO
MPAIToE 10 THX MIp, TOKH He 3yCTPIYaeThCs caMe 3 MpoOIeMOK0 CYIIOTo Ta TIOBHHHOTO, SKY
BOHA HE CIPOMOKHA Bnplmnm 1 9Ky BBaKa€ 3a Kpallle B3arajil He IOMIYaTH, IO IO
JIOBOIILTOCH paHinte micati 1 HaM (Yeprnx, 2021). Ile mpobieMa MOpaasHOTO, 11€aIbHOTO
BHMIpPY TIpaBa, IO PO3IIANAETHCS TaKOK AK MUTAHHS NPaBIIBHOCTI a0 JETITHMHOCTI HOPM
Ta TOBEOIHKH, 1 € YacTHHOK OLIBINOi mpodiaemn mpHpoan mpaBa (Amekcn, 2004, c. 21).
3BICHO, I IpodieMa He OOMEKYEThCA IIPOCTOpPaMH IOCHATYpali3My Ta COIIOJOTITHOTO
mpaBa. Ane caMe MeTOOJOTIUHNII MOMEHT IMO€JIHaHHSA CYIIOTO Ta eTHYHOIIOBHHHOTO CTaB
00’€KTOM TOCTpOI KPUTHKH TIPAaBOBOTO COIIONOTI3MY BiK€ 3 IOUYATKy (OpMyBaHHS ITi€l
KoHIlemnIii. Bipa3Horo B IboMYy IUTaH1 € auckycis Mix I'. Kenb3eHoM Ta oHHM 13 QyHIATOPIB
npaBoBoro corioioriamy €. Epraixom (Kelsen and Ehrlich, 2003; Rottleuthner, 1984). Xoua
I'. Kenp3en ax HiSK He OyB HPHXIUTBHHKOM IPHPOIHOTO NPaBOPO3YMIHHS, BIH B TpajHIli
ieit 1. KaHTa HamosisraB Ha 4ITKOMY PO3pi3HEHHI cdepH CyIIoro Ta MOBHHHOTO ad0 B IHIINX
TepMiHaX — cdepH HOPM SK 1AeaTbHHX Mojeleil BUIHOCHH 1 cdepn (akTHUHOrO AK chepn
CIIN, SKa MOKe€ 1 He MaTH IpaBoOBOi IiJCTaBH B 3HaueHHI moBmHHOro. J[na €. Epmixa,
HaBIaKH, PO3PI3HEHHS CYIIOTO 1 TIOBHHHOTO HE Ma€ CYTTE€BOTO 3HAUeHHS, OCKUIBKH B IOTO
PO3YMiHHI IIPAaBO CTBOPIOETHCS COIMATBHIMH COKO3aMH, HHMH MIATPHMYETBCS 1 HE MOKE
MHCIHTHCS OKpeMO BiI (AKTHYHOTO COIIATHHOTO JKUTTA, IO TPHBOJNUTH IIOTO 0
3allepedeHHsT PO3MOALTPHIX TiHII MDK FOPHINYHOK MICHICTIO Ta COIIAJBHOK YHHHICTIO
HOopM 1 mpaBui. I'. Kenb3eH BBakaB Ile 3MINIYBaHHSAM CIUIH Ta TpaBa, Toal sk €. Epmix
BH3HAaBaB HOPMATHBHY CHIIY (DaKTHYHOTO, TOMY [UIS HbOTO OyIb-SIKe COIllajJbHE IPaBIIIO
mpHuMycoBe 1 € ¢axktnuHow cuior. [Ipote, I. Kenb3eH Hamoisras Ha TOMY, IIO B TaKOMY
BHMIAJIKYy HE MOKINBO OOTPYHTYBAaTH €THYHHII 000B’S30K BHKOHYBAaTH (DAaKTHUHO IiF0Ul B
cycmuTbcTBI paBnia. [Toka3oBo, mo €. Epiix He cCpoMircs MepeKoHIIBO 3alepeulTi Ha IO
kputHky (Kelsen and Ehrlich, 2003; Rottleuthner, 1984).

TpebGa momatu, mo mpoOieMa eTHYHOI IPaBIUIBHOCTI IIpaBa abo (hakTHUHOTO Ta
MIOBHHHOTO 3a/JHIIA€THCS BIAKPHUTON. AJe OCHOBHI apryMeHTH, M0 Oyal BHCYHYTI
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I'. Kenb3eHOM SK OTOHEHTOM KOHIIEMINI IPaBOBOTO COINIOJIOTI3MY, HI CKUIBKH He BTPATILIH
aKTyanbHOCTI. J[ificHO, 3 TOTO, 11O MIOCHh BIIOYBAEThCA B COIIaIbHOMY-IIPABOBOMY TIPOCTOPI,
HI JIOTIYHO, HI KOHIENTYalbHO HE BUTIKA€, IO Ile TIOBHHHO BiaOyBatHca. To0To, (hakTIIHO
ICHYIOUHIT B CYCIILIBCTBI TIOPS/IOK, AKIII IeHepali3yeThCs IIPaBOBHM COIIIOIOTI3MOM, He €
JIOCTaTHBOO MIACTaBOO I OOTPYHTYBaHHS €THYHOI MPAaBUIBHOCTI Ta JETITHMHOCTI PaBILIL,
110 TPeTeHAYIOTh Ha3MBaTICS IpPaBOM, HAa YOMY HAroJONIYIOTh 1 BIJIOMI CyYacHI aBTOPH,
30kpema, FO. ['abepmac, K. Amenp Ta iHm. Posrigmaroun mpobieMy B MPOeKIlii KOHIEHTY
nerituMHoOCTI, FO. ['abepmac miakpecIroe, Mo JTeTITHMHICTE 3aBiKIH Iepeadatae QImeMy MK
MpPeTeH310 1 PaKTHUYHNM BH3HAHHAM, TOMY IIIO JIETITHMHICTB Ile He IPOCTO (pakT BH3HAHHS, a
NITaHHA BHUIPABIAHOCTI, 3aCIy/KEHOCTI BH3HAHHS, KOMH (aKTHUHHII TOMTHYHHI YN
MpaBOBHUIl MOPSAIOK TiMHHII Takoro Bm3HaHHS (I'abepmac, 2014, c.247]. Tox, B TOHSATTI
JAETITHMHOCTI IMIUTIINTHO MPOTHCTABIASIOThCH 17eiiHa (KOHIENTyalbHa) TIepCleKTHBa
MMOBHHHOTO Ta eMIipH4Ha ((aKTHIHA) MepcleKTHBa CYIIOro, AK1 B AIICHOCTI MOXKYTH 1 He
CHIBIAAATH, ade sSKi He MokHa 3mimyBati (I'aGepmac, 2014). KioduoBOK IIOMILIKOO
NPUXIIBHIKIB CONIONOTI3MY € HeXTYBaHHS IPOTIUICKHICTIO IHX METOHOJIOTIYHHX pIBHIB:
171eaTbHOTO, TEOPETHYHOro (KOHIIENTYalbHOTO0) Ta eMMipHYHOro ((akTHYHOI opraHizaiii
MIpaBOIIOPSAKY). BHACTIIOK i€l OMILTKH BIIOYBA€eThCS IIAMIHA JETITHMHOCTI, THM, IO 3a
Hel (hakTHYHO CIIPHIIMAIOTh. 32 110 HIIMIHY, IHIIe aBTOpP, eMIIPHKY J0BOIHTHECS IIATHTH
IIHY Y BUTJISA1L BTPATH 3B SA3KY, M0 MepeadadaeThCcs B CHCTeMI KOMYHIKAaTHBHHUX i, 3B 3Ky
MUK TicTaBaMIH JETITHMHOCTI Ta MOoTHBaMH. [IpHHAIMHI CTae METOI0IOTITHO HEMOKIHBIM
OLIIHIOBaHHS TIIJICTaB JIETITHMHOCTI II0 BIJHOMIEHHIO [0 YYacHHKIB KomyHikamii. CTtae
HEMOJKIIUBHM PO3PI3HATH CIIPAB/KHIO JETITUMHICTh BIJ TOrO, IO YYaCHHKH MOKYTh
npuitMati gk JerituMHe (['abepmac, 2014, ¢. 251-264].

B nmTaHHI IIHHOCTel, $KI CIYTYIOTh 3MICTOBHMIH IiJICTaBaMH JIETITIIMHOCTI,
CYTHICHHI HEeJOJIK COIIOJOTIYHOI (1 B3arail eMIIIpHYHOI) METOOIOTIi, 10 He IoMIdae
MPHHIINIIOBY PO3IIEIUIEHICTh 14eadbHOTO Ta (haKTHUHOTO CBITIB, BHSABISETHCA OCOOTIBO
BHpa3HO. X0Ya JKepelno ITIHHICHOTO IMIIEpaTHBY He SCHEe 1 CTAaHOBHTh CKIaJHE NMHTaHHS,
MpHHAIMHI, € BIEBHEHICTh B TOMY, III0 MOpPajibHI IIHHOCTI HE BHBOIATHCS 13 (PAKTHIHOTO
cTany. EmMmipHiHa MeTOI0I0TIS Ha KIITAIT COIMIOIOTIYHOI ad0 HaTypalIiCTHIHOI BIATBOPIOE
OPHHINI MEXaHIYHOI IPHYIMHHOCTI, 4KHil HeNOMITHO 0O0Kpajgae TIpaBo, IiJIpHBaE
00 eKTHBHICTh IIPaBOBOi OHTOIOTIi (MpaBOBHX 3acaj, MpHHINMIB). IIpaBo cTae HaCTIIIKOM
KOHKpeTHHX (DaKTHUHHX iif, Mojiil, BIAHOCHH, SKI 3YMOBIIOIOTH IPaBOBE OCMICICHHS B
KOKHOMY pasl. Alle BOHa He 37aTHa OOTPYHTYBATH [KepelIo MOpPaIbHOI MPaBUIBHOCTI HOPM
Ta mnoBemiHkn. Ha agymxy M. BeGepa, coIionorism CcHopollye NHTaHHS IIHHOCTEIl,
3aJI0BOJIBHAETHCS THINE (PiKcalllelo MeBHHX eTHYHHX TepeKOHaHb, KOHCTATAIll€r0 Mojerneil
TTOBEIIHKH, K1 BBaKAIOTHCS MPaBILIBHIMI, Ta JTOCIIIIKYE iX peanpHuil BILmB (Weber, 1968).
JIx. Myp BIy4HO 3a3HauHB, IO CIpOoOH BHBECTH MPECKPHUNTHBHHII MpeIHKaT «Iodpe» 3
JNeCKPUNTHBHO YCTaHOBIEHNX (DaKTIB € HATypaTIiCTHIHHM XIOHIM BIICHOBKOM, Y SKOMY
MIAMIHIOETbCS (DakTHYHO OakaHe THM, 1o Majgo O OyTm OakaHNM, ICHXOJOTIUHHII (haKT
BIITaHHS MepeBari ILTyTaeThed 3 caMuM go0poM (Moore, 2000, p. 106). Tox, BHHHKHEHHS,
PO3BHTOK Ta 3/IiiiCHEHHS aOCONMIOTHHX MOpATbHHX 1JeaTiB-IIHHOCTell He BMIIIYETHCS B
nocBia. EMmipHyHi TOsSCHEHHS MIHHOCTET, 30KpeMa, B CTpaTerii O10J0TIUHIIX TIporpaM Troeit
a00 KyIbTYpHO-ICTOPHYHOI Tpaammii BHgBIUINCS HegocTaTHiME (I{umemmiyc, 2000, c¢.132-
142). Ile miaTpuMye rinoTesy iX mo3a J0CBIIHOTO ad0 HaJ TOCBIIHOTO MOXOIKEHHS.

SIk GaumMo, PO3TISHYTI KOHIIEMINI METOHOJOTIYHO IPYHTYIOThCS Ha TPOTHICKHHX
MI3HAaBaIbHHX 17ealaX — IMPaBOBII COIIOIOrI3M Ha 11eail (paKTHIHOTO, a IPHpPOIHE IIPaBo Ha
i7eaql MOpPadbHO NOBHHHOTO. BpaxoByroue BHINE3a3HAUEHE, CIPHIIMAETHCS SK IOCHTH
IPYHTOBHE MIPKYBaHHs, SKe MOXkKHA 3HaliTH, 30KkpeMa, y P.Ilumemmiyca: «Xoua MOKHa
CTBepUKYBAaTH, IO TpaBO (OPMYETHCS YV IIPOCTOPI B3aEMOII MIK CBITOM (haKTHIHOTO Ta
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CBITOM IOBHHHOTO, MPaBIJIBHOTO, CIPAaBEITNBOTO, HPUHYUNOGI PO3OIHCHOCHI MIdC yuMu
ceimamii, a omyce KOHYenmyiaMu, AKI iX penpeseHmyions, 36epicaronivca» (BHOKPEMIIEHO
MHOIO — €.4.) (Iimemmiye, 2000, ¢.71).

3. Tperiii apryMeHT CTOCY€ThCS IHCTPYMEHTAIbHOTO, NPAKTHUYHOTO 3HAYCHHA
MPHPOJHO-TIPABOBOTO Ta COINOJOTIYHOTO MIAXOMIB. 3aayM MPHOIYHHKIB COIIOJIOTTYHOI
METOJI0JIOT] 1030aBUTH MPHPOIHE MpaBo MeTadi3MUHOCTI Ta IMOTOHOIYHOCTI 00YMOBICHIHIT
NPaKTHYHUMH  MIPKYBaHHSAMH TOCHINTH I0T0 I1HCTPYMEHTaldbHY MNPHIATHICTh Ta
CIIPOMOKHICTh. MaeThbcs Ha yBasi, 10 PO3YMIHHS KOHIIEMIIi MPUPOIHOTO TpaBa SK BUEHHS,
110 TPYHTYEThCS HAa He SCHHX Ta CYMHIBHHX, 3 TOUKH 30py e€MIIPHYHOI HAyKH, CYTHICHHX
BHTOKaX, MOPO/I7KY€ CKENTHYHE CTaBIEHHS /10 HHOTO SK MAJTONPHIAaTHOTO i MATOKOPHCHOTO Y
MPAKTHYHOMY 3aCTOCYBaHHI, 1[0 MOTHBYE BHIIPABHTH Il HEIOMIK NUISXOM COIllaTi3allii.
OpHak, 3BaKalOuM Ha Te, IO eMIIpHYHI OOIPYHTYBaHHS 3aCHOBKIB IPHPOJHOTIO IIpaBa
BHSBIUTICS HeIOCTaTHIMI, IIe 3aBJaHHS, Ha HAllly IYMKY, He JI0CSTaE CBOET METH.

Piy y ToMy, IO TpaHCIEH/IEHTHa TMpHpojJa CBOOOAN Ta CIOpPaBeITHBOCTI, SKi
CKJIaal0Th CYTHICTh NPHPOJHOTO IIpaBa, 1 € MPHYIHOK I10ro IMaHEeHTHOI MeTai3HMIHOCTI.
Tox, uepe3 mo30aBiIeHHS MPHPOJHOTO IpaBa MeTai3MUHOCTI BOHO BTpadae BakINBY
JacTHHY CBO€i CyTHOCTI Ta igeHTHuHOocTi. Coil MaTH Ha yBa3l, M0 MeTadi3NIHICTH
MPHPOJHOTO TpaBa € OXHOYACHO 1 TepeBaror, 3aBASKH SKifi BOHO OTPHMYE VHIKAIbHY
CTIIKICTh MPOTH HEIOCKOHAIOCTI MpaBa MO3UTHBHOIO Ta €MIIIPHYHOTO 313, 1, pa3oM 3 THM,
HEeJOMIKOM, IO BHKIHKAaEe CKENTHYHE CTAaBISHHS [0 HBOTO 3 OOKY pallloHaIICTHIHO
OpIEHTOBAHOI TPABOCBIIOMOCTI. Alle B IPaKTHUHOMY, I1HCTPYMEHTaIbLHOMY acIeKTi,
M030aBIeHHS MPHPOIHOTO IMpaBa MeTadi3UYHOCTI PIBHOSHAYHO BTPATH HIM BIACTHBOCTI
JKepena BHIINX O0'€KTHBHHX 3acHOBKIB, IO MAaOTh 3HaueHHA a0COMIOTHHX eTHYHHX
IIIHHOCTEl, OTKe T030aBisge Tpe3yMImii 0e3JOTaHHOCTI, SKa TO03BOJSE CIPHIIMATH i, IO
Ba/KTHBO, BHKOPICTOBYBATH IPHPOIHE IMpaBO AK BHINNII TpHOyHAI MO BIJHONIEHHIO 0
COITIaTbHOI TTOBE/IIHKH Ta BCTAHOBISHHX JTFOIbMHI HOPM.

BucaoBkn. Ha Hamry AyMmKy, IpHpO/IHE IIPaBO Ta COIIOIOTIYHE MPaBO MAaKTh OKpeMi
CHUIBHI O3HaKH, MepeayciM, pOI0BI, 1 TOMY € MOPIBHIHHMH MOHATTAMH Ta KOHIEMIIISMIL.
[IpoTe, HECYMICHIMI, OCKUTBKH YTBOPIOIOTHCS 3a MPOTIUISKHIMI CYTHICHHMH O3HaKaMI, 10
00MekyI0Th iX 00carm. Jlo Toro i, BOHH YTBOpeHI Ha MPOTIUISKHHX OHTOIOTIIHHX
MPHHIINIAX TIOXO/DKeHHS 1 CYTHOCTI, Ta Ha TPOTIUIKHHX METOMOTOTIYHNX MPHHIIHIAX,
MI3HaBaTbHIMH 17IeaTaMi SKHX € TIOBUHHE IS IPHUPOIHOTO MpaBa 1 (haKTHUHE I IPaBOBOTO
cortionorizmy. Pazom 11e 103B0JIs€ HAMOIATATH Ha MPOTHISKHOCTI X IPHPOIH.

BTiM, iX NpPOTHIEKHICTP HE BHKIOYAE B3a€EMOJOMOBHIOBAHICTh Y BHKOHAHHI
METOOJIOTIUHOI CIIpaBHU, SIKY BOHH pOOJISATh, X0Ua 1 Mo-cBoeMy. Tok, HasSBHICTh IMPOTATHH Y
KOHIIENITyadbHIX 3HAaHHSIX 100 OHTOJOTIYHHX IMijcTaB Teopii MPHPOTHOTO IpaBa, HE €
NPHYIHOK BIIMOBH B 1 IHCTPYMEHTAJIbHIX MOKIIBOCTEIl B SKOCTI IIHHICHOTO MIpILTa
1010 COIIaTbHOI TIOBEIIHKH Ta HOPM, BCTAHOBIICHIX JIFOIbMIL.

JI11s BITHOBJISHHS JOBIPH 0 MPHPOIHOTO IIpaBa oTo COIIONOri3alli BUSBISETECA He
JIOCTaTHBO, OCKUIBKH €MITIPHYHA MeTOHOJOTIA COIIIOJIOTI3MY CTBOPIOE IIHINE LTHO3IK0
BHpIIIEHHS MpoOIeMH BHIIpaBJaHHS €THYHHX 3aCHOBKIB IPaBOMOPSIKY., SKY KOHIICIIIiS
TIPHPOIHOTO TpaBa BHPINIYE 1HIINM Mi3HaBaIbHHM IITISXOM.
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Ye. M. Chernykh

SOCIOLOGIZATION OF NATURAL LAW: ON THE QUESTION OF THE
COMPATIBILITY OF TYPES OF UNDERSTANDING OF LEGAL

The article presents research of the widespread tendency to justify the concept of
natural law within empirical sociocultural and anthropological factors in order to deprive it
of its metaphysical character, which corresponds to sociological methodology. Emphasis is
laid on the assumption of fundamental compatibilitv of the concepts of natural and
sociological law, which, according to the author, is false. This outlines the related goal of the
thesis that lies in proving formal logical and methodological incompatibility of the
aforementioned concepts as well as inability of the sociological interpretation of natural law
to solve the problem of lack of trust therein.

Emphasis is also laid on inability of sociological methodology to solve the problem of
ethical justification of the correctness of legal standards and behavior, which is clearly
manifested in the projections of legitimacy and values. It is emphasized that the ethical
foundations of law are not derived from the actual condition and require absolute values of
transcendent (metaphysical) nature.

The conclusion is made that natural law and sociological law are comparable but
logically incompatible concepts, since they are formed according to opposite essential
features determining the oppositeness of the elements that constitute their scope. In addition,
the notions and concepts under research are opposite according to the ontological principles
of origin and essence as well as according to the cognitive ideals forming the principles of
their methodology. Together, this makes it possible to insist on the oppositeness of their
nature.

However, their oppositeness does not exclude complementarity in performance of the
methodological work they do, albeit in their own wav. Therefore, the gaps in knowledge of the
ontological foundations of the theory of natural law are not a reason to abandon its
instrumental capabilities as a value-oriented measure for the norms established by people. To
restore trust in natural law, sociologization thereof is not enough, since the empirical
methodology of sociologism creates only the illusion of solution to the problem of justifving
the ethical foundations of the legal order solved by the concept of natural law in a different
cognitive way.

Key words: natural law, sociological law, sociologization of natural law, sociological
methodology, metaphysics, legitimacy, values.
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