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[IPOB/JIEMH KPHMIHATBHOI BIIIOBLIAIBHOCTI 3A HE3AKOHHY
JIETIOPTAIIIIO TITEM

A. C. IloaitoBa

This article is concerning on the actual problem of criminal responsibilitv for illegal deportation of children. It has
been stressed by the author that illegal deportation of children is of particular concern, although it is almost impossible
to document and establish the total number of such cases at the occupied territories. Certain problems arise in the qual-
ification of such encroachments under the Criminal Code of Ukraine, which should be taken into account when devel-
oping the draft of a new one.

An emphasis has been made upon the definition of the term of “child” in international law and national legislation. It
has been established that international law has a clear mechanism for the protection of children’s rights against illegal
displacement or deportation. It has been also noted that the national legislation has an acute problem in the regulation
of the use of the terminology “deportation”, “forcible displacement” and “illegal removal” and the definition of crite-
ria for their distinction.

An analysis of the provisions of the drafts of Law of Ukraine “On Amendments to the Criminal Code of Ukraine and
other legislative acts of Ukraine regarding forcible displacement of a person in conditions of armed aggression”
(Reg. No. 8326 dated 12/30/2022) and Law of Ukraine “On Amendments to the Criminal Code of Ulraine regarding
Jforcible displacement of a person outside the territory of Ukraine” (Reg. No. 9204 dated 04/13/2023) has been made,
their shortcomings have been indicated.

It has been demonstrated that the Article 11.5.11. “Illegal abduction of a child” of the draft of the Criminal Code refers
to the abduction of a child. The main direct object of such criminal act is the fireedom of the child, which proves that
this act cannot be attributed to Book Eleven. “Crimes against the international legal order” of the draft of the Criminal
Code.

Based on the results of the studv, it has been concluded that the illegal deportation of children poses a threar fo the na-
tional securitv of Ukraine; the necessitv of firther scientific development of this issue has been augmented.
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1. Betyn

IToBHOMacmTaOHe BTOPTHEHHA pOCINChKOI (emepaliii Ha TepHTopiro VKpalHN BIKIIKATIO0 V Ipa-
BOBOMY I10J1i §araTo HeBIPIIIEHIX MICKYCIHIX MHTaHb, CEPe/l SKIIX 0COOIBe 3aHEMTOKOEHHS BIIKITIIKAe
He3aKOHHE IepeMilIeHHd (JermopTalis) YKpaiHChKIX TPOMA/IIH Ta He3aKOHHE YCITHOBIEHHS JiTell. Came
TIOpPYIIEHHS POCIficPKO hezepaliro MIKHAPOIHOTO IIpaBa. 30KpeMa, MUKHAPOIHOTO TyMaHITapHOTO
TpaBa, MIZKHAPOJIHOTO TIpaBa MPaB JIFOIHII Ta MiKHAPOIHOTO KPIMIHATBHOTO IIpaBa, BHKIIKAIO HeoI-
HO3HAYUHY ITO3MITIF0 I71aB JIEepiKaB V CBIT: OHA TPYIIa JIep/KaB — HaJla€ BCLIIKY MIATPHMKY YKpalHiL, 1HII —
MATPIMAIH KpalHy-arpecopKy, ajle TaKoK ICHYBaHHA IT TPETH — THX, XTO 3aTIIIIIBCS OCTOPOHb.

BigsHaunMo, mo «CHTyamig MiKHAPOIHOTO 30pOHHOTO KOH(MIIKTY ICTOTHO BIUTIBAE Ha IMPOIECH
TiepeMillleHHs IBUIPHOTO HacelneHHd, a 00foBI Aii, HeOe3meKa i cTpaxX 3a CBOE KIITTA 3MYIIYIOTh JTFO/Iel
TIOTIHIIIITH TIOCTIITHE MiCIle TIPOKIIBaHHA. BoIHOTAC BasKIMIBO LIeHTH(HIKYBAaTH i DIKCYBATI (aKTH MPH-
MYCOBOT'O TIepeMillleHHs (TOOTO HAaCIITBHHIIBKOTO TIePeMIIeHHs IIBLUTBHIIX ¥ MeKaxX TepHTOpil 1ep:KaBi)
abo mermopTarii (IPIIMYCOBOTO TepeMIllleHHd NHBLTBHIIX Ha TEPHTOPIK IHMIO! Iep/KaBH) YKPaiHCBKIIX
TPOMaJISH OKYMAITHOK BJIAJ0K T apMIER0 CYNPOTHBHIIKA, 00 Takl Jii € MIKHAPOIHIIM 3109IHOM» [1].
Oco0bmiBe 3aHETIOKOEHHS BIKIIIKAE He3aKOHHA JEMOPTAIlig JiTell 3 OKYIIOBAHIX TePHTOpIll, amke 3a10-
KYMEHTYBATH Ta BCTAHOBITH 3aTaJbHY KiTbKICTh TAKIX BIIMAIKIB MallKe HEMOKIIBO. BIKIIKAOTE MeB-
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Hi mpodremiI 1 mpn Keamidikamil TakIX OpoTHIpaBHIX Oigae 3a KK Vipaiwin, mo BapTo BpaxyBaTIl | OpH
po3pobiri mpoekTy KpHMIEaIsHOTO KOIEKCY.

2. JliTepaTypHHH OTI5]

IIpobneMa KpHMiHAaTIBEHOI BIAMOBIZATRHOCTI 332 HE3aKOHHY IEMOPTAI0 HITell BIKINKaa JKBaBe
00TOBOpPEHHS Cepell BUeHNX-KpHMiHamicTiB, Tak, 3okpema, C. KpyInnrHCHKINT Bij3Ha4a€, MO «ChOTOJIHL
okpeMol ctarTi KprnMmiHanbHIil Kojeke YKpaiHi, fska O MICTIUIa OIMIC CKIaly JeropTamil ado mpHMyco-
BOTO IIepeMillleHHs HaceleHHd. HeMaey [2, ¢. 55]. Hatomicte O. MapiH BBakKae, III0 «BIICYTHICTD KOHTE-
KCTYalIbHOTO €IeMeHTY HacTh MOMKINBICTE KBamiikamil BIKpaIeHH IiTell IpeIcTaBHIKAMI Jep:KaBIl-
arpecopa 3a HopMaMIlL, 10 Iepea0adaroThCd BiIMOBIIATBHICTE 38 KPIIMIHATBHI IPABOIOPYIICHHS, TIEpe/I-
OadeH] 3araJpHIIM HOpMaMII, iepedadeHIMII cT. cT. 146, 149 KK Vkpaiam» [3, c. 158].

HailOLThIn MOBHIII Ta TPYHTOBHII aHai3 3aKOHOIABYIIX IHIINATIE 00 BHECEHHT 3MiH Ta I0I0-
eHeHb 10 KK VEkpaian nposeneso v moctimkerHi O. JInTemroBIM, FO. OpnoBm, A. Smrenko [4, c. 11—
30]. Ha mizfcTaBi aHami3y MOI0KEHb MiIZKHAPOIHOTO KPHMIHATHHOTO MIpaBa, MiKHAPOHOTO I'YMaHITapHO-
TO TpaBa, BUSHIIMII chopMOBAHO aBTOPCHKI MPOMO3IIIIi V BILII aTbTepHATIIBHIIX MPOEKTIB 3aKOHIB TPO
KPIIMIHATHHY BLIMTOBINATRHICTS.

TakosK BapTO BiI3HAYIITH | HAVKOBY cTaTTi0 b. OcTpoBChKOL Ha TeMy «JIITII BillHII: He3aKOHHa JIe-
TIOPTAIIisl, HACIUIBHIIIbKE MEePEMIIIEHHS 1 penaTpiamis», JIe BISHOK «3IIIICHEHO aHali3 JI0Ka3iB BUITHEHHS
P® MIKHApOIHIIX 37OUIHIB, IO CTOCYIOTHCI HE3aKOHHOI JISTOpPTAIii, HACIUTBHIIIBKOTO TepeMilleHHS
VKpaiHCBKIIX MiTell, mepeadi iX IiJ OIMKY, 3MIHII iX TPOMa/sHCTBA Ta YCIHOBISHHS B PD. 30Kpema, Ire
CTAHOBITH 3JIOYITH IeHOIITY MPOTH YKPalHCHPKOTO HapOIy pa3oM 31 BUITHEHIIMII 3TIOYITHAMII arpecii, Biil-
CBHKOBIIMII 37I0UITHAMII Ta 37OUITHAMII TIPOTII JTEOJISHOCTI» [5, ¢. 60].

He 3ammmmumn mo3a yBarow IF0 mpobmemy i 3apyOikeI mocmimHkiL 3okpema. loffe Yulia [6].
Claudia Marconi ta Julia Lira [7]. Muelrath Lily [8]. axi y cBoiX mpamgx Ha IiJCTaBi HAABHIIX I0Ka3iB
(pocificbkol Ta YKpaiHChKOI MOBAMII), BKITFOYAr0TII O(IIIHI 3a9BI Ta JOKYMEHTIL, BIIJIaHI BiITOBITHIIMII
OpTaHaMII Ta TI0CAI0BIIMIT 0cobaMIr pocil Ta YKpalHI (BKIIOTHO 3 TTIaBaMII IepKaB, OMOYICMEHIB, YIIOB-
HOBaKEHIIX 3 IIPaB UITITHII, HAPOIHIX JEMYTaTiB) aHAII3yBalll CHTYAI0 MO0 MPHMYCOBOTO IIepeMi-
TIeHAA VKPaiHCBKIIX IiTell i3 TIIMYacoBO OKYIIOBAHIX Teprrropil CXomy Ta MiBIHA YEPaiHI Ta MOKII-
BICTPH IPUTATHEHHS 10 MUKHAPOIHOI KPIIMIHATBHOI BiIMOBIIaTRHOCTI 3a TEHOIII.

TIpoTe. He IIBIAUICH HA 3pOOTEHIIT MIIMIT BUSHIIMIT BKTal ¥ CTaH HayKOBOI po3po0KII BiAMOBiTa-
TBHOCTI 3a He3aKOHHY JIeMOPTallio, 0araTo MITaHb 3aNIINIAKTECS IICKYCIITHIIMIT i TOTPeOyIOTh MM0Iah-
IOTO JTOCTIKEHHS.

3. MeTa Ta 3aBIaHHA JocTiTKeHHA

MeToro 1€l CTATTI € JOCTiKeHHS TOTIAIiB KPIIMIHATICTIB (HAYKOBITIB Ta MPAKTIKIB) CTOCOBHO
cthopmMyeoBaHoi po3podrmKamil npoexty KK Vikpainn pemakimii cTaTTi Ipo BiIOBIIATBHICTE 3a He3a-
KOHHE BILTyYeHHS JINTIIHI Ta CTaTell, 0 MICTATh 03HAKII HE3aKOHHO] JIenopTallii, BI3HAYeHHS HeIOTIKIB
OCTaHHIX Ta 00TPYHTYBaHHS MIePCHEKTIBHIIX HANPSMIB IX YCYHEeHHA.

JIa JoCATHEHHS ITi€l MeTII MOTPi0OHO BHKOHATH TaKi 3aBIaHHS:

1. BcTaHOBITI MepeiK 3aKOHOIABCTBA, SIKIIM PETIIaMeHTYEThCS BIIIIOBIIATBHICTE 32 HE3aKOHHE BII-
TyYeHHS [IITIHI Ta He3aKOHHY JAeMOPTAaIli0 Y MiZKHAPOIHOMY IIPaBi Ta HAIlIOHATPHOMY 3aKOHO/IaBCTBL.

2. ITpoaHami3yBaTil MOTOKEHHS 3aKOHY HPO KPIMIHANBHY BiATIOBLIATBHICTh, TIPOEKTH 3aKOHIB
Vipaian «IIpo BHeceHH 3MiH 10 KprnMiHaIsHOTO KOIEKCY YKpaiHH Ta IHIIMX 3aKOHOIABYIIX aKTIiB VK-
paiHn 00 HACIUTBHIITBKOTO BIBE3¢HHAZ 0co0II B yMmoBax 30poiiHoi arpecii» (peectp. Ne 8326 Bix
30.12.2022 p.) Ta «IIpo BHeceHHH 3MiH 10 KpIimniHampHOTO KogeKcy VKpaiHII 0710 HACIUTBHIIIBKOTO IIe-
peMinieHHs ocobI 3a Mexi TepuTopii Yipainm» (peectp. Ne 9204 Bix 13.04.2023 p.) Ta BUSBHTH fI0TO He-
IIOJIIKI | TIepeRaril.

3. BcTaHOBUTH BIJIIOBI/IHICTE CTATTi PO He3aKOHHE BILTyYeHHS IITIHII Ta CTATell, o MICTATh
O3HAKII He3aKOHHOI JenopTamnii npoexTy KK momoxeHHIM MIKHApOIHOTO 3aKOHO/IABCTBA.

4. Marepiaan i MeToan

VpaxoBYOUII IpeIMeT I0CTLIKeREHS. 00paHo KOMILISKCHIIT IiIXiT Moo 3acTOCYBAaHHA METOIIB
HAYKOBOTO IONIYKY. 30KpeMa, [TialeKTHTHIII MeTo I M3HaHHA /1aB 3MOoTY BcTaHoBHTH HopMH KK, sxi me-
pendavaroTh BilNOBIIATBHICT 332 HE3aKOHHY JEMOPTAIliio JiTeil, Ta BHABHTI MPOOIEMH MO0 iX IpaBo-
3aCTOCYBaHHS. 3a JIOIMOMOTO JOTMATIIHOTO MEeTOIy 3'SCOBAHO IepelliK KPIMIHATBHO MPOTHIIPaBHIX
IIigHB. 9Ki BKIHYAKOTh HE3aKOHHY JenopTalito. [TopiBHATEHO-TIPABOBINT METOI BIKOPIICTAHIII I 3iCTa-
prerHs gnHHOTO KK Vipainn 3 npoexktom KK Ta 3akoHOHaBWIIMIT iHIIIATHBH MO0 BCTAHOBIEHHS KPII-
MiHaNBHOI BIIMIOBIIATFHOCTI 3a HACIUIBHIIIBKE BIBE3SHHS 0COOII B yMOBaxX 30poiiHOI arpecii Ta HaCILTh-
HITIBKOTO MepeMileHHs 0co0I 3a Meski TepnTopii YRpaiHiL.
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5. Pe3yabTATH J0CTiIkeHHS TA iX 00roBOpeHHS

Saxucm npag OumuHU ei0 HEe3AKOHHOT OenopMayii' v MIXCHAPOOHOMY Npaegi ma HAYIOHATLHOMY 3a-
KoHOO@ecmel. JINTIIHA — II¢ HeBil €MHa JacTIIHa OVIb-9KOI JIeprKaBIl 1 caMe Bill Hel 3a1eKIITh KO BOHA
Oyne. €1THe, 0 MO3KE BIIPI3HATI OJHY QUTIHY BLJ IHIIOL — WIT MIACTIIBa BOHA TaM, e mepedysae. 31e-
OLIBIIOTO Ile 3aJeXkNTh IIe BT TOTO, IO BiOYBAETHCSA HABKOJIO Hel: BOHA Uye CMIX, OadmnTe pajicHi 00-
TIHY9E PimHNK | OMIBBKNX 11T Mroeil. IpICIVXardIIch 10 IHTOHAIIL IXHEOTO Tomocy. BakKo YABITIL 10
BCE IIe MOJKe IIPIITTHITIICSA MITTEBO, KO HABKOIIO BIfTHA 1 CMEpTh.

BapTo 3BepHYTI yBary Ha TOIl aCIeKT, 10 ¥ MIKHAPOJIHOMY TIPaBi BIICYTHIIT €/IIHINT MLIXI]] MO0
BII3HAYEHHS «INTHHI». Tak, HampHkiaz, BiamosiiHo 10 Konsernii OOH mpo mpasa JHTIHIL, «IHTHHOK
€ KOJKHa ITF0JIChKA ICTOTa 10 JOCATHeHHA 18-pidHOro BIKY, SKIIO 3a 3aKOHOM, 3aCTOCOBYBAHIIM JI0 JaHOI
0co0I1, BOHa He JOCATaE IMOBHOMITTA padime» [9]. V KoHBeHII mpo 3a00poHY Ta HeTallHi 3aX0.I 00
mikBiganii Hafripomx dgopm arrsgol mpami Ne 182, TepMiH «IITHHa» 3aCTOCOBYETBCA JI0 BCIX 0cid BIKOM
o 18 pokis [10]. Takox BimOBiHO 10 €BPONEICHKOTO KOJEKCY COIANBHOTO 3a0e3NedeHHs (meperis-
"HyToMY) (ETS Ne 139) TepMiH «IMTHHA» 03HAYAE: IHTIHY MIKLITFHOTO BiKy a00 IITHHY, 9Ka He J0CATTIa
16 poKiB; BIMOBIIHO 0 BI3HAYEHIIX YMOB, INTIIHY, CTapIIy 3a BiK. BKa3aHIII MOMepeIHbOMY IIYHKTL,
AKa € ygHeM abo cTyaeHToM, abo cTpajae XPOHITHIIM 3aXBOPIOBAHHAM UII XBOPOOIIBICTIO, IO podITH 1i
HETPIIATHOO 10 0yIb-g9K0i npodeciiiiol gismpHOCTI [11].

TakiM 9IHOM, BHXOISYII i3 aHATI3Y OKPEMIIX II0JIOKEHh MUKHAapOIHO-TIPABOBIIX aKTIB MOKHA
BII3HATNTIL IO TN TEPMIHOM «IIITIHA» PO3YMIIOTE OVIB-9KY 0c00V BIKOM 10 18 pOKIB, ane B IHIMIX
IOKYMEHTax — ITe i ocoba BikoM 110 16 poKiB.

ITo 2 CTOCYETHCS HAIlIOHAIBHOTO 3aKOHOIABCTBa, TO TEPMIH JIITITHA O3HATAE:

— 0co0y BIKOM 710 BiCIMHAIIIATII POKIB (IIOBHOMITTA), AKIIO 3TIIHO 3 3aKOHOM, 3aCTOCOBAHIIM IO
Hel, BOHa He HaO0yBa€ IpaB MMOBHOMITHROI paHinte (3akoH Ykpaian «IIpo oxopoHy AnTHHCTBa») [12];

— 0co0y BIKOM 10 BICIMHAIIIATII POKIB (IOBHOJITTS), SKIIO 3TIIHO 3 3aKOHOM BOHAa He HaOyBae
TIpaB MMOBHOMITHROI paHime (3akoH VKpainn «IIpo gep:KaBHY JOMIOMOTY ¢iM’aM 3 miTeMmIm) [13]:

— OyIB-gKy (hi3IIHY 0c0o0Y BIKOM 10 BiCIMHAIIATII POKiB (3akoH YipaiHi «IIpo MpOTIIIi0 TOPTi-
BII TEOIBMID [14]:

— ocoba BikoM 10 18 pokie (3akoH VEKpainn «IIpo rpoMangHcTBO YKpaidm») [15].

OTxe, BIXOSYII i3 BIIIEBIKIAISHOTO, TIi] TEPMIHOM «IITIHa» 3a HAllIOHAIBHIIM 3aKOHOIABCT-
BOM BBaKarTh!

1) ocoOy BIKOM J0 BiCIMHAIIIATII POKIB:

2) dbakT He HaOYTTS MpaB MMOBHOJITHROI PaHINIe BIIMOBIIHO 10 3aKOHOJIABCTBA, 32CTOCOBYBAHOTO
o Hel.

IIpobmeMa TIPIMYCOBOTO TIEPEMIIICHHS | JemopTallii IiTell BIHIIKIA IIe 10 MOBHOMACIITAOHOTO
BTOPrHEHHA ¥ MroToMy 2022 p., a HabaraTo paHime — y Tak 3BaHIII «T1OPIIHINTD Mepio]l 30poliHOTO KOH-
¢ixTy 3 Oepesns 2014 p. mo 23 motoro 2022 p. V 3acodax MacoBol iHGOpMaIIil BikKe He0THOPa30BO Bill-
3HAYATI0C, IO «IIiciIs aHekcil Kpimy 3a mporpamoro «Iloizm HazmiDy miTell mepeMimam B pocifichKi peri-
OHIL, JIe BiJiIaBaN Ha BcnHOBIeHHS. Toxi B Kpimy Oymo Om3pk0 5 THCSY CHPIT, e BOHII 3apa3 — JI0CTe-
MEeHHO HeBimoMo. Binroxi memoprtamii BiZOyBamiICh Ha BCIX OKYIIOBAHIIX 3eMIgx» [16]. OxpiM Toro. 3a
marmMi HamiorameHOTO iH(OpMarniiiHoro 0ropo moran 19000 mitefl Oymo mepeMimeHo pocilichKoro de-
nepatiero 3 moToro 2022 poky [16].

BigsHaunMo. Mo MITAaHHA 3aXIICTY MPae JiTell MOCTIiHO epedyBarTs vV (OKYCI VBari gepes 0co-
OIIIBY Bpa3mHBICTH INi€l KaTeropii. 3axIicT Hpas JIiTell € BaKTIBOK CKJIaJ0BOK MIKHAPOIHOTO Ta HAITIO-
HanpHOTO mpasa. Cepexn OaraTbOX MIKHAPOIHIX MOKYMEHTIB I3 3aXIICTY IpaB INTIHI € I Ti, IO pery-
TIOFOTH MHTAHHS TIPHMYCOBOI mepexadi aiTeil BapTo BimsaaunTi Koupsernnito OOH mpo mpaBa TrOIIHI
1948 p., KonBeHmiro mpo mpasa autinHI 1989 p.: JKeHeBchKOi KOHBEHIIII PO 3aXIICT IHBLIPHOTO Hace-
JeHHS mij 4yac BiffEN 1949 p.; KoHBeHnii mpo 3amodiraHHs 37M0YIHY TeHOIY 1 HOKAapaHHIO 32 HBOTO
1948 p.: T'aa3pky KoHBeHITiI0 PO MIBITHHO-TIPABOBI ACTIEKTH MiZKHAPOIHOTO BHKpaIeHHs jiteil 1980 p.,
a TaKoK y PIMcBKIIT cTaTyT MiKHapOIHOTO KPIMIHATBEHOTO cyay 1998 p.

3okpema, y cT. 49 JKeHeBCchKOI KOHBEHIIII PO 3aXICT MIBLTFHOTO HACENISHHS MM 9ac BiftHI 1949 p.
3a3HaYEHO, MO «3a00POHAETHCH, HE3aIeKHO BLI MOTHBIB, 3IIIICHEOBATII IPIMYCOBE IHINBIAyalbHE U
MacoBe TiepeceneHHd abo JemopTamniro ocid. mo mepedyBarOTh Mi 3aXIICTOM, 3 OKYIOBaHOI TepHTopii Ha
TEPHTOPi0 OKyHamiiiHol Jep:kaBIl ad0 Ha TePHTOPiW OVIb-SKOI IHIIOI IepiKaBIl. He3alelKHO BilI TOTO.
OKYIIOBaHa BOHA 4l Hi. OIHAK OKYIamiilHa JepikaBa MOJKe 3IIICHIOBATII 3arallbHy ad0 JacTKOBY eBaKya-
IO 3 MEBHOI TepHTOPIi, SKMIO e € HeoOXITHIM [11d 3a0e3nedeHHs Oe3MeKH HacelneHHT abo 3yMOBIEHO
0COOMITBO BAaTOMIIMII TIPITYITHAMII BIfICBKOBOTO XapakTepy. [IpoBeIIeHHS TaKIX eBaKyallill He MOxKe Iie-
pendagaTi mepeMileHHs ocif. mo mepedyBaTh i 3aXIICTOM, 32 MKl OKYIIOBAHOI TepUTOpIi 3a BIHAT-
KOM BHITAJKIB, KO ITbOT0 HEMOZTIIBO YVHIKHYTIH 3 MaTepianpHIX mpraiH. Ocodn, gxix Oymo eBakyiio-
BAaHO B TaKIII CHIOCI0. IOBIHHI OVTIH BiANPaBIeHI J0I0MY Billpa3y IIiCIS IPIIITHSHHES BOEHHIIX il Ha mifl
TepuTopiin [17].

V Crartra 11 KosBeHMil mpo 3anobiraHAg 370TIHY TeHONIIY | MOKapaHHI0 3a Heoro. 1948 p.. 1o
IIigHB, BUITHEHE 3 HaMipOM 3HIIINTIL, IOBHICTIO ab0 YacTKOBO. HAITIOHATBHY, €THIUHY. pacoBy ado peri-
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TifiHY TPYIY, Ta € TeHOIIIOM BiIHECEHO «(&) IPIMYCOBe MepeMillleHHd HiTell TaKol TPYINI J0 IHImIoL rpy-
mi» [18].

ITo x cTocyeThes Prncbkoro cratyty [19], To mpo mpHMycoBe mepeMilieHHS MOBa Iijle y cT. 7.
3nounHN npoTH Tro/gHocTI ((d) gemoprarnis abo HacIUTBHOIBKE MepeMillleHHsA HaceleHHs), cT. 8. BoerHI
370YIHM (30KpeMa, Vii) He3aKoHHa JernopTaris ado mepeMileHHs I He3aKoHHe 1030aBIeHHs BOi; Viil)
MEepEMIIIeHHd, IPIMO YII OIOCEPEIKOBAHO, OKYIAIITHOK [ep:KaBOK YacTHHII il BIACHOTO IMBITBHOTO
HaceJIeHHS Ha OKYIIOBaHY HEl0 TepHTOPIF UH JemopTaris abo mepeMileHHS BChOro abo JacTIHI Hace-
JIeHHA OKVIIOBAaHOI TepHTOPIii vV MeKax wWIT 3a MeyKi Iiel TepuTopii), a v ¢T. 6. ['eHom MoBa Iife Tpo Ha-
CIUTBHHITBKY TIepefiady HiTeil miel rpymm go iHmoi rpymi. OKpiM Toro, ¥ 9. 2 ¢T. 7. 3T04IMHI IPOTIH THo-
IFHOCTI TaHO TIYMAadeHHd «IeMopTaIig abo HaCIIBHIIBKE IepeMIilleHHd HacelIeHHD i SKIIT CIi po-
3YMITH HacIUTBHIIBKE MEPEMINIeHHd BIAMOBIIHIX OCI0 IIMSXOM BIICENIeHHS a0o0 IHIMIX MPHMYCOBHX Il
3 TepHTOPIi, Ha JKIiT BOHII 3aKOHHO Tlepe0yBar0Th, 3a BIACYTHOCTI MIJICTaB, IO JOIYCKAlTHCS MIZKHAPOI-
HIIM IpaBoM [19].

BigzHaunmMo, 1o mpoBeIeHHIT HaMII aHami3 0a31 cy10Bol mpakTHKI MiKHApOIHOTO KPIIMiHATEHO-
To cydy IOKa3aB, o v 11 amemamifiHnx ckaprax MiKHapomHOTo TpHOyHaTy mo KommmHin IOrocmaril
3yCTPIYa€ThCd TEPMIHONOTIA «JIEMOPTAIiy), «HACIUIBHIIBKE MIEepeMIMieHHs». HamIplkmam, y cIpasi
KRNOJELAC Milorad (IT-97-25-A) (amemsaniiige pimeras Bix 17.09.2003), «218. Anenamiiiga manata
BB@JKa€, IO aKTII TPIIMYCOBOTO TIEPEMIIIeHHS, SKi TeKaTh B OCHOBI 37I0YIHY MepeciiIyBaHH, SKII Ka-
paeTthes 3rimHO 31 ctarTero 5(h) CraryTy, HE 0OMEXKYIOThCSA HepeMIleHHAM Jepe3 [ep:KaBHINI KOPJIOH.
3abopoHa HACIUTBHIIBKOTO TIEPEMINIEeHHS CTIPAMOBaHA Ha 3aXIICT IIpaBa Ta IParHeHHS JTFOJEil KITH Y
CBOIX rpoMajiax 1 BJoMa 0e3 CTOPOHHBOTO BTPYUYAaHHA. BIMYIIIeHIIT XapaKkTep MepeceleHHs Ta IPIIMYCO-
Be BIICETIEHHA MEIIKaHIIB TePITOpii TATHE 3a cOD0 KPIIMiHATRHY BiIMOBIIaTBHICTE BITHHOTO, @ HE MiC-
1151 TIPI3HAYEHHS, Ky Il IIIIX MEIIKAHIIIB HalpaBisioTe» [20].

ITlo x cTOCYEThCA VKpAIHIL TO V aHAMITIITHOMY 3BiTI «JlemopTamia rpoMands YKpaiHIl 3 TepITo-
pil BeZIeHHS aKTIBHIIX OOMOBIIX IIiT 9II 3 TIIMYACOBO OKYIIOBaHOI TepuTopil Ykpaldi Ha Tepuropito Po-
cificekoi @emeparii Ta PecmryOmikn bimopyce, ToTo aBTOPI HATOIOIIVEOTE. IO «3HATHY YacTIIHY JIETI0p-
TOBAHIX OCi0 CKIaJaroTh T, SKi Yepe3 BiK mepedyBaroTh B OCOOMIIBO YPa3IIBOMY CTaHOBIHIIL. Pociil-
ChKa apMis BIBO3ITH 3 OKYIIOBAHIIX TePHTOPIIl AITefl-CHPIT Ta HiTeil, mo30aBIeHIIX 0aThKIBCHKOTO MIKITY-
BaHHA. € iHhOpMAaIig OI0 BAAINTYBAHHS Ta YCITHOBIEHHS TAKIIX JIiTell 10 ciMell rpoMansH PO. Bimsmre
Toro, YIIOBHOBaKeHa pil npe3nzaenti PO 3 npas aurian Mapis JIsBoBa-benoBa «BCITHOBILIa» JNTIHY i3
Mapiymons» [1].

IIi daxrm Bi3HaHI T MKHApOIHIIM KPIMIHATBHIIM CYIOM, axe 17 Oepesng 2023 p. ITanaTa mo-
nepenssoro nposamkernas 11 MKK Brjana opJepl Ha apemT 1BOX 0cid y KOHTeKCTi cuTyarii B YKpaiHi:
npesnaenTa Pociiicekoi @eneparii [TyTtira B.B. Ta yIoBHOBa:KeHOTO 3 TIpaB INTIIHII B YTIPaBIiHHI cIIpa-
BaMII TIpe3ieHTa Pocificekoi @emepamnii JIsBooi-berosoi M.O. Ha mimcTaBl KIOMOTaHe IPOKYPATYPII
Bix 22 mrotoro 2023 p. ITanata momepeIHBOr0 IpoBajuKeHHS 11 ifiTa BIICHOBKY. IO € PO3YMHI TIi/ICTa-
BII BBAKATIL, 1110 KOKEH IIi/I03PIOBAHIIIT Hece gionoeioansHicins 3a e0EHKUI 3104UH V 8121201 He3AKOHHOT
Oenopmayii HacenenHa (0imeil) i HE3AKOHHO20 NepeMilljeHHA HACeTeHHA (Oimell) 3 OKVIOBAHUX MepUmo-
piti Vpainu do Pociiicorol @edepayii, Ha uikooy yipaircekiy oimam (pud. — A.C.IL) [21. c. 536].

OTxe, v MIKHApOIHOMY TIPABl iCHVE UiTKITI MEXaHI3M 3aXICTV NPaB IiTell Bil He3aKOHHOTO IIe-
peminienHs abo memopramii. 1o K CTOCYETHCS HALIIOHANBHOTO 3aKOHOIAaBCTBA, TO BiJI3HAYIIMO, MO YKa-
3oM IlpesmienTta Yipaiam Bix 8 cepmasa 2022 p. Ne 568/2022, cTBOpeHO KOHCYIBTATIBHO-/[0PAIIINI Op-
ral npi IIpesnaenTi Vpainn — KoopanHaniiiHy pamy 3 MITaHe 3aXICTY Ta Oe3mekn giTeil. OCHOBHIIMII
3aBaHHEAMI KoopanHamiiiHOI paiil 3 MITAaHb 3aXIICTy Ta Oe3meK [JiTell € CIICTEeMHIIT aHalli3 CHTyallil Ta
BII3HAYEHHS TPIOPUTETIB MO0 3aXIICTY IpaB Ta Oe3MeKH JiTeil, 30KpeMa B yMOBaX BOEHHOTO CTaHY. Pa-
1a TAaKOZK 3aiIMa€ThCs PO3POOKOI0 IIPOTIO3MITIIT MI0/I0 TTONePeKEHHS 370UITHIB IPOTIH JiTell Ta iX mpimMy-
COBOTO BIIBOPEHHS, 3a0e3medye KOOPAINHAII0 Ta MOHITOPHHT e()eKTHBHOCTI IIX 3aX0/iB. BamTHBOO
JacTHHOK MiSIBHOCTI € MiIT0TOBKAa HOPMATHBHO-IIPABOBIIX aKTiB, MOHITOPIHT CHTYAaIlil 010 JiTell. BII-
CENIeHIIX 3 OKYIOBAHIIX TEPHTOPIll Ta THX, SIKi MOTPeOYIOTh eBaKyallil i3 30HI OOMOBHX Iiil 3 METOK iX
TIOBepHEeHHA Ta 00MATYBAHHS micid BiftHi [22].

Kpuminarssaa eionogioaisHicms 3a He3aKoHHY oenopmayiro oimeli 3a wunxnum KK Vipainu. Iniyi-
amuegll 1000 YOOCKOHATEHHA 3aKoHY NPO KPUMIHATLHY €ionoeioansHicine. BapTo BII3HAYITIL IO V HAY-
KOBIIX CTATTSX Ta OKPEMIM ITyOJIKamisx, Ha SKi MI 3BepPTall yBary B paMKax IMiIFOTOBKH Ta HAIICAHHS
HAYKOBOI CTAaTTi, JiSHHA, 9Kl BUIHAE KpalHa-arpecopkKa Mo/10 He3aKOHHOIo MiepeMinieHHs adbo Jernoprarii
ZIiTell MICTATh O3HAKII KPIMIHATBHOTO IIPaBOIIOPYIIeHHs, nepeadaderoro cT. 442. I'erommy KK Vipainm.
Taxk, HampHKIad, «3a IyMKkoro Emmanyens Jdoyza, ¢paHIy3pKOro IopHcTa, o [0JaB 110308 10 MikHa-
POIHOTO KPHMIHAIBHOTO CyIy Yepe3 HacIUTHHIIIbKE BHBE3eHHS YKPAIHCBKIIX IiTeil 10 pocii, cam dakT
nemopTallii aiTell € cKIa10BOKO 370UIHY TeHomay. Haman Ha JacTHHY HaceleHHd 3 METO — Ie JIyikKe
BaKIIBO! — aCHMUIAIMI] BOTO HACENEHHS, B IHOMY BIIIAJIKY, YKPAlHCBKOI Hallii, J0CTaTHBO, 00 KBaTi-
(hIKyBaTII Te. MO BiXOVBA€ThCA IK TEHOIIIN. [HIMIMI CTOBaMIL 3a0paTil IiTell CIUIOK. JIeIOpPTVBATI, BII-
Be3TH ix 10 Pocii, BitgaT pocifichKIIM YCITHOBIFOBaYaM, MI00 MOTIM pO3ipBaTH BCi 3B A3KI — 1 IICHXOIIO-
TigHi. | i3muH] — 3 iXHIMI OaTRKaMIL 3 VKPaiHCBKIIM HapoIOM. 3 icTopiero... Tak. Ile Ha3NBacThCA acil-
MLTSITI€R0 YaCTHHI YKpalHChKOI HaIll I TOMY IIe MOKHA Ha3BaTI TeHOIImoM» [23].
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TIpoTe, aHami3 3apeeCTPOBAHIIX KPIMIHATBHIIX IPABOMOPYIIEHb Ta Pe3VABTATIL iX JOCYI0BOTO PO-
scminyearHg Odicy [eHepanbHOTO TIpoKypopa VEpainm 3a 2022-kBiters 2024 p. 103BOJISIOTE BiI3HATI-
i v 2022 p. obnikoBaHo 22 KpHIMIHAMBHIIX MPaBOIOPYIISHH, Iependaderoro cT. 442 KK Vkpaism, v
5 KpIMIiHATBHIIX NIPOBAKEHHAX, 0c00aM BPYUEHO IOBIIOMIEHHS TIPO Ii03py Ta 4 — HaIpaBJIeHo [0 CY-
Iy 3 00BHHVBaTBHIM akToM: 2023 p. obmikoeaHo 7, 3a 2 KPIMIHATEHIMII IPORALKEHHAMIL 0C00aM Bpy-
YEHO MOBIJIOMICHHS MIPO MiJI03pY i | — HampasieHo 1o cyay 3 OOBHHYBaIbHIM akToM; 2024 p. — obmiko-
BaHO 1 Ta 32 HIIM oco0aM BPYYeHO MOBLIOMIEHHS IIPO TLI03DY.

Taki cTaTICTHYHI JaHl JO3BOILIOTE BiA3HAYNTIL, IO MPAaBOOXOPOHHL OPTaHIl KBadi(iKyIOTh BHIIa-
IIKI JeTMopTalii ado He3aKOHHOTO TMepeMileHHd miTell 3a iHmor ctarTero KK Vkpainmm, a came 3a CT.
438. TTopyireHHS 3aK0HIB Ta 3BI4aiB BiitHn KK Vkpainmn. Ile BKa3ve Ha IeBHI IpoOIeMI IpH KBalitika-
1ii, a/pKe 3 0JHOTO OOKY, BIIMOBIMHO 10 4. 1 ¢T. 442 «reHou, TOOTO AIHHS, VMIICHO BUIIHEHE 3 METOH
MOBHOTO a00 YaCTKOBOTO 3HNIINEHHS OVIb-9KOI HAlllOHAIBHOI, €THIYHOI, PacoBOI WII PENliTiiiHOI rpymm
MIUIIXOM TT030aBIIeHHS KITTS WISHIB TaKol TPYINI YII 3aT0ISHHS IM TSKKIX TUTECHHX YIIKOIKEHB, CTBO-
PEeHHS [UIA TPYIII KUTTEBIX YMOB, PO3PaXOBAHNX Ha MOBHE YI YaCTKOBE 11 (i3NTHe 3HIINEHHS, CKOPO-
UeHHA JiTOHAPOIKSHHS TII 3a00iraHH oMY B TaKill TPVIIi ad0 uLTAYOM HACUTLHUYLKOT nepedayi oimeil
3 oowiet epvnu € iHwy (Bum. — A.C.IL)» [24]. a 3 iHmroro — 4. 1 ¢T. 438 mepexbadae BiIIOBIIANBHICTE 3@
«KOPCTOKE ITOBOIKEHHS 3 BIIICHKOBOITOJIOHEHIIMII a00 MIIBLIBHIIM HACEICHHSIM. BITHAHHS IIBLIBHOTO
HaceIeHHS U1 IIPIIMYCOBIIX po0iT, po3rpadyBaHHA HAIIOHATBHIIX ITIHHOCTEI Ha OKYIOBAHIN TepHTopii,
3aCTOCYBaHHS 3ac00iB BeJIeHHS BIITHIL, 3a00pOHEHIIX MIKHAPOIHIIM TIPABOM, iHMUl NOPVIeHHA 3aKOHIe md
seuyaig eilini, Ujo nepeddaderi MIHCHAPOOHUMU 002080paMl, 3200d HA 0008 'A3K0eicib AKUX HAOAHA
Bepxoerow Paooro Vipainu (ug. — A.C.IL), a Takox BiJIaHHA HaKa3y NP0 BYIHEHHS TAaKIX Tii» [24].

Came TOMY BapTO HOTOIITIICS 3 TIPOBITHIIMII BUSHIIMII 3 KPIIMIHATHHOTO TIpaBa, SKi 3ayBaKyIOTh.
IO «IUTS PO3MEKYBaHHS IIePeMIlIeHHS HaCeIeHHS K BOEHHOTO 3IIOUITHY (SKIII MOsKe OYTII KpPIMiHami30-
BaHO Vv cT. 438 KK VkpaiHIl) Ta 9K 37I0UIIHY MPOTI JIEOISHOCTI (He MoKe OyTII BII3HaueHO V cT. 438 KK
VKpaiHII) KIFOUOBIM € BpaXyBaHHA KOHTEKCTYaThHOTO eleMeHTy. J[71g BOEHHOTO 37I0YIHY — IIe CHTYAIliL
30poiHOTO KOHQIIKTY Ta Wwar nexus (38" 930K 3 KOH(IIKTOM). AJle | 37OUIIHII IPOTI THITHOCTL MOKYTE
BUITHATIICA B CITYyaIlil 30poiiHoro KoH(IIKTY. TOX BiH He € HOCTaTHIM KprTepiem» [4, ¢. 15]. Ie Takox
BKa3ye Ha otpedy I yI0CKOHATIeHHS 3aK0HY IIPO KPIIMiHATBHY BiIIIOBIIaTBHICTS.

JocniKy oI MIITaHHA KBaiQikamii HesakoHHOI nermopTarnii 1. ITlkapyTa BiI3Ha4Ja€, OO «IIPOBO-
IIT9I @aHAMTI3 KPIIMIHATBHOTO 3aKOHOIAaBCTBA YKpaiHm Ta IismeHOCTI Odicy TeHepalpHOTO TIPOKYpOpa
VKpaiHII, MOKHA JIIITI BIICHOBKY. IO Y BITYN3HAHOMY 3aKOHOIABCTBI BIICYTHA HOPMa IIpaBa, fKa O diT-
KO 11 HeJ[BO3HAYHO PEryiIroBalia KPIMIHATBHY BIAIOBIIATEHICTE 0Ci0, SKI BUMHSAI IPIMYCOBY (2 TaKO&K
0OMAaHHIIM TIUIIXOM, IIUIIXOM 370B/KIIBAHHS [I0BIPOO) [IEMOPTAIIi0, TIepeMIlIeHHs IIBLIFHOTO HaceleH-
HA, IiTeil — TpoMangH YKpaiHy [25. c. 604].

TIurarss yaockoHaneHHS KK VipaiHn Mmoo BCTAHOBIGHHS BIIIOBIIATBHOCTI 3@ HACILTBHIIIIBKE
BIIBe3eHHA 0COOII OYIIII TIOPYINEHO V TIPOeKTaX 3akoHIB Ykpalun «IIpo BHeceHHS 3MiH 10 KpiminampHO-
TO KoJIeKcy YKpaiHII Ta IHIIIX 3aKOHOIABUIIX aKTiB YKpATHII 1010 HACIUIBHIIIBKOTO BIIBE3eHHA 0C00II B
yMOBax 30poiiHol arpecii» (peectp. Ne 8326 Bixg 30.12.2022 p.) Ta «IIpo BHeceHHS 3MiH 10 KpIiMiHamb-
HOTO KOJIeKCy YKpaiHil mI0/10 HacIUTBHHIBKOTO MepeMillleHHs 0coOI 3a Mexi TepHTopii YKpainm» (pe-
ecTp. Ne 9204 Bixg 13.04.2023 p.). Ii 3aK0HOZaRYI IHIIIATHBI BHKIIKAII KPHTIKY. OCKLIBKII BIIOKPEM-
neHHs okpemol crarti y KK VKpalHn He 0TIOMOzKe BHPINIITI MPOOIeMy HACILTBHHIIBKOTO BIBE3eHHS
rpoMaisH YKpaiHH 10 JepiKaBH-arpecopa. a Moxe OyTH edeKTHBHIIM B IMITAHHAX IPHTATHEHHA JI0 Bil-
MOBIJaTBHOCTI K0TaDOPaHTIB, SKi Opami yIacTe B OpraHi3amil HACIUTBHIIIPKOTO BIIBE3€HHA VKpalHIIB Y
pociro [26].

BimgsHaunmMo. o vV HpoekTi 3akoHY YEKpainn «IIpo BHeCeHHS 3MiH 10 KpIMiHATEHOTO KOISKCY
VKpalHII Ta IHIONIX 3aKOHOJABYIIX AKTiB YKpaiHI IN0J0 HACIUIBHIIBKOTO BIBE3SHHS 0COOH B YMOBaxX
30poiiHoi arpecii» (peectp. Ne 8326 Bix 30.12.2022 p.) moBa iige came npo jgomoBHeHHS KK Vkpaiam HO-
BOIO cTaTTero 438-1 «HacIUTBHIIBKE BIIBE3¢HHA 0Cc00II B yMOBax 30poilHoI arpecii». v SKill BCTAHOBHTH
KpPIMIHAIBHY BIIMOBIIATBHICTE 3@ HACIUTHHHIIBKE BIIBE3CHHA 0COOII 3a MeKI TepuTopii VKpaiHiI B yMoO-
Bax 30poiiHOi arpecii (JacTiHa mepina i€l CTaTTi) Ta 3a BUIMHEHHS TAKIX [ill MI0I0 JIBOX i OLmbime ocid,
a00 110710 HETIOBHOIITHROI 0COOI 3a BIICYTHOCTI 03HAK TeHOUIY (JacTHHA IpyTa Iiel cTaTTi). Braxae-
MO, IO IPHITHATTS IHOTO MPOEKTY 3aKOHY CTBOPIUIO O KOHKYDEHINIO, a caMe MK cT. 438. [TopymenHs
32aKOHIB Ta 3BMYAlB BIlTHI Ta cT. 438-1. HacIUTBHIITEKE BIBe3eHHA 0c00II B yMoBax 30poitHol arpecii KK
VkpaiHi, mo 0 ycKIaJHIIO0 KBamidiKalliro BjKe 0DTIKOBAHIIX KPIMIHATBHIIX IPABOMODPYIISHb, a/IKe 3a
3aradbHIIM IIPABIUIOM KBami(ikamii v KOHKYpEeHIII 3araisHol | CIlemialsHOl HOPMIL TO MpPIOPHTET Mae
creriaahbHa HOpPMa, TOOTO TOIT FOPIIIYHINI CKTaJ KPHMIHATBHOTO TPAaBONOPYIISHHS, SKINI BH3HAJae
KPIIMiHATBHO MPOTHIIPaBHY MOBEIIHKY OLMbIN KOHKpeTHO. IIpn mpoMy, BapTo mam’STaTIL 1o 4. 2 CT. 5
KK Vxpaini 3a3Ha9eHo0, 110 «3aK0H PO KPIIMIHATBHY BLIIOBIIaIBHICTE, 0 BCTAHOBIIOE KPIMIHATBHY
MIPOTHIIPABHICTE /IiIHHA, TIOCILTIOE KPIIMIHAIBHY BIIMOBLIANbHICTE ab0 IHIINIM YIHOM IIOTIipIIYE CTaHO-
BIIIIIE OCOOII, He Ma€ 3BOPOTHOI 1ii B gaci» [24].

ITlo #x cTOCYeThCA TPOEKTY 3akoHY VEpaimm «IIpo BHeceHHS 3MiH 10 KpHMIHATBHOTO KOISKCY
VKpaiHI Mo/10 HacITbHUIIBKOTO TIepeMIMeHHS 0co01 3a Meski Teprropil Yipairimy (peectp. Ne 9204 Big
13.04.2023 p.). To MoBa fizie Ipo HOBY pejakuiro cT. 438. ITopymenHs 3aK0HIB Ta 3BI4aiB BiflHI KK VK-
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paiHi, Je OKpeMo IepejdadeHo TaKy O3HAKy JK HacIUTBHIIIbKE IIepeMIlleHHS ocid 3a Meki TepHTopil
Vkpairn. Cepell HeIOMIKIB TaKOi pe/lakilii € HeKOPEeKTHE BHKOPIICTAHHS CIOBOCIIONYYEHHS «3a MEXKI Te-
puTopil Vkpaimy.

Ha manry IyMKy. BapTO BUI3HAYIITIL, IO aHAMI3 MMON0KeHh KOHBEHIII PO IIBITBHO-TIPABOBI ac-
HEKTI MIKHApPOJIHOTO BIKPAJIEHHS [IiTell J03BOISE BII3HATNTI OJHY 0coOMNBIicTh: y 1iil KoHBeHmiil Bij-
pa3y BKIBAIOTECS JIBa TEPMIHII, SKi HOBHHHI MaTH pi3He 3a CBOIM 3MICTOM 3HAUEHHS — «IIePEeMIIIeHHI»
(v Tercti KonBeHmil) Ta «BIKpaaeHHD» (v Ha3pl KoHBeHmil). 30KpeMa. 0 CTOCYETHCSA IEePIIOTro TePMIHY.
10 «IlepemimenHs a00 YTPIMYBaHHS IITHHI PO3TTIAIA0TECA SK He3aKOHHI, AKIIO:

a) TIpH IBOMY TIOPYIIYIOThCS MPaBa MIKTyBaHHS PO JNTHHY, IO HATeKaTh OyIb-AKiil ocodi, yc-
TaHOBI abo iHMIOMY OpraHy, KOJSKTIBHO ad0 IHONBIIVATRHO, BIAMOBIIHO 0 3aKOHOIABCTBA JIEP/KABIL V
AKIIT IITIHA TOCTIITHO MeITKala JI0 lepeMilneHHs ado YIPIMYBaHHS: Ta

0) y MOMeHT mepeMimeHHs abo YTPHMYBaHHSA IIi TIpaBa e(EKTHBHO 3IIIICHIOBATIICS, KOISKTHBHO
abo IHIMBITyaTBHO, a00 3/ifIcHIOBAMICA O, SKOI He MepeMileHHs ado yTpHMyBaHHS» [27].

Jlemio mo1ibHa CHTYallig 1010 HeKOPeKTHOTO, Ha HAlly IYMKY, BIKOPIICTAHHS TEPMIHOMOTII Mae
micre 1 B mpoekTi KprmMiHamsHOTO KOozekcy. Tak, 3okpeMa, pepakmis cratri 11.5.11. HesakoHHe BILTY-
YeHHS [T [28]:

«Oco0a, sKa HE3aKOHHO BILTYYIUIa JNTIHY, B SK0I 0aThKO, MATII 9II OIIKYH 3aBiJOMO € TIOTEpIIi-
JIOFO JTFOIITHOYO BiJI HACIUTBHIIIIBKOTO 3HIIKHEHHS, —

BUIHILTA 3TOTIH 5 CTYTICHY.

BinmosigHo 1o MizxkHaponHO! KOHBEHIIII Ipo 3aXIICT YCIX 0ci0 BiI HACIUTBHIIIBKIIX 3HIIKHEHB, i
HACIUTBHIIBKIIM 3HIIKHEHHIM YBa/KaeThCH «apellT, 3aTPIMaHHs, BUKpPaJeHHS UII MOo30aBIeHHI BOML B
OyIp-AKifl iHIIII (hopMi TIpeICTaBHIIKAMII JIepKaBII 91l ocobamir abo TpymaMIl ocid, SKi iF0Th 3 103BOIY,
3a TIATPIIMKI 9II 33 3TOJ00 JIepPKaBIIL, TIPII TOJANBIIII BiIMOBLI BI3HATH (DakT M030aBIeHHS BOJIL abo
TIPIXOBYBAHHA JAHIIX TIPO IO HII MiCHe3HAXO0/KeHHs 3HIIKIOI 0coDIl, YHACTIIOK Joro If0 ocoly 3a-
miInreHo 0e3 3axXIICTy 3aKOH, a BIXOJIAYII i3 Ha3BII caMol CTATTI MOBa Iijle, Ha HAITy QYMKY. caMe IIpo BII-
KpaJeHHS AuTnHI [29]. TobTo, 6aThKO, MATII 9II OMIKYH ITOBIHHI OYTI BI3HAHI TOTEPIILTIIMII BiJl TAKIIX
TIPOTHIIPABHIIX [TiSTHb.

ITo % CTOCYETHCS ANTHHIL TO BIIXOJISYII 13 KOHCTPYKIILI JIICTIO3MIII] TIi€l CTATTi, TO TOBOPSI PO
«BILTYUIESHHS IITHHID» MOBA Il TIpo il BIKpaIeHHS.

OKpiM TOTO, TTOTOKEeHHA cTaTell Po3iniB, mo BKIroUeHO /10 KHITH orHa I ToL. 3I0UIHII IPOTI
MDKHApOIHOTO IIPaBOIOPSAIKY MPOEKTY KpIMIHATBHOTO KOJEKCY MICTITH iSHHA, IIO BIJMOBIIHO IO
MDKHApOIHOTO TYMaHITapHOTO IpaBa BITHOCHTHCS 0 He3aKOHHOI JEMopTallil, ajle caMa peIakiis cTaTeil
Ma€ TIeBHI HeIOMIKIL aKe 3HOBY BiIOVBAEThCH BIICIUIAHHA 0 IMEBHIIX MUKHAPOIHO-TIPABOBIX aKTiB. IO
CBITYIITH TIPO Te, TIO TIi TICIIO3MII] OMaHKeTHI Ta YCKIAIHIOIOTh X IPaB03acTOCYBaHHS.

OTiKe, HE3aKOHHA JIETIOPTAIis [iTell CTBOPIOE 3arpo3y HaIllOHATMbHII Oesmeni Vipaiui. [Toxii mro-
Toro 2022 p. 3arocTpiml icHyroTy 3 2014 p. mpobnemy. Aje Ha IPEeBEIIIKINI Kallb. arpecid pociiichKol
demeparii TpIBae 1 OKyHaIlig TepuTopii, 9k 011 HaMm OOIrOTe TIPO Iie He M0BOIIUIOCH Ka3aTil, IPOIOBKY-
eTbcq. Ile B CBOE Uepry BIUIIBAE | HA KUTBKICTE KPIIMIHATHHIIX IIPOBaIXeHb 3a cT. 438 KK Vkpainm Ta
cT. 442 KK Vkpainm. cepel SKIX CKIAaIHO BIILUTHTI KaTeTOPIKO IMOI0 He3aKOHHOI IemopTarii miTeil.
CKTagHICTh TOKa3yBaHHA ITi€l KaTeropii KpIMIiHATBHIIX IPOBa/IKEHb MIOB I3aHa 3 0OMEKeHIIM JOCTYIIOM
MIPaBOOXOPOHHIIX OPraHiB 10 iH(opMallii Ta HEMOKIIBOCTI BCTAHOBIEHHS TOYHOI KITBKOCTI 0cib, fki Oe-
PVTh YIAacTh V TaKIX MPOTHIIPABHIX JIiSHHAX. JIIe [eoKymalig BCiX TepHTopiil VipaiHi, gKi chOTOIHI
nepedyBarOTh IiJI KOHTPOIIeM KpalHI-arPeCcOpPKIL, I03BOMIITh BIIIKPITI «CKPHHBKY [IaHIOPID) Ta MOKA3aT
CBITY peanbHI MacIuTalll He3aKOHHOI JIelopTanii VKpalHCEKOTO HaceIeHHS B3arali, Ta JiTell. 30kpeMa. Le
BKa3ye Ha Te, CHOTOIHI iCHYIOTh TIEBHI TIpOOTeMII TIPHTATHEHHS 0Ci0, SKI BUIHILTH HE3aKOHHY JIeTIOpTa-
miro Ta KBamidikamii iX HisgHB, a I TeMa MoTpedye MOIanbIIOro HAyKOBOTO JOCHiKeHHS. [lepcrexTis-
HIIMII HallpsiMaMI JIOCTIKeHb Ipo0IeM KPHMIHATGHOI BIIMOBITATRHOCTI 32 He3aKOHHY [JEMOPTAIliio Ii-
Teil BI3HAYCHO TINTAHHS aHATI3y MPaKTHKI MiKHApPOIHOTO KPHMIHATEHOTO CYIY TIOIO TPHTATHEHHT 10
BIIIIOBIIaTBHOCTI 33 He3aKOHHY JeMOPTAIio JiTefl, a TAKOXK MePCHeKTHBI MPUTITHEHHS JI0 BiIMOBIIaTh-
HOCTI BIHHIIX V¥ MIKHAPOIHIX KPIMIiHATRHIIX TPIOVHATAX.

6. BHCHOBKH

1. V MIKHApOIHOMY TIPaBi [li€ HI3Ka MIZKHAPOJHO-IIPABOBIX AKTIB, SKI PEIIaMEHTYIOTh IHTaHHS
IO/I0 HE3aKOHHOI JleropTalii jiTell, 30kpema, Kousernis OOH npo npaea momran 1948 p.. KoHBeHIis
mpo mpaea auTHHI, 1989 p.; JKeHeBchKa KOHBEHIIS IIPO 3aXICT IHBLTBHOTO HACENEHHS I/ Yac BITHIL
1949 p.: KoHBeHIIig npo 3amoliraHHg 3M0TINHY TeHOUMAY 1 IOKapaHHEo 3a Heoro, 1948 p.: I'aa3ska KoH-
BEHITI4 IIPO IIBLIFHO-TIPABOBI aCHIEKTII MIKHAPOIHOTO BHKpaeHH] aiTeil, 1980 p.. a Takox y PIMCEKIIT
ctatyT MizKHapoIHOTO KpIMiHampHOTO cyay 1998 p. ITlo # cToCyeThed HAllIOHATBHOTO 3aKOHOIABCTBA,
TO € TOCTpa MpodIeMa Y HOPMAaTHBHOMY BPETyTIOBAaHHI BKIMBAHHS TEPMIHOJOTIT «IeTIOPTALIisy, «HACILTh-
HIIIBKE TIePeMIMIeHHS» Ta «He3aKOHHE BILTYICHHSD) Ta BII3HAUCHHS KPITEPiiB IX po3MeKyBaHHA.

2. V mpoekTax 3akoHiB Ykpaian «IIpo BHeceHHS 3MiH 10 KplMiHameHOTO Kogekcy VKpalHil Ta iH-
IIIIX 3aKOHOJABYIIX aKTiB YKpalHI MO0 HACIUTFHUIBKOTO BIBE3EHHSI 000N B YMOBaxX 30poiiHOI arpecii»
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(peectp. Ne 8326 Bix 30.12.2022 p.) ta «IIpo BHeceHHS 3MiH 10 KpnMiHampHOTO Komekey YKpalHil oo
HACIUTBHHITBKOTO MepeMIIeHHS 0co0 3a Mexki Tepurtopil VkpaiHm (peectp. Ne 9204 pix 13.04.2023 p.)
TIPOTIOHYBAIOCEH BIOKPEMITI OKpeMy CTaTTi «HacIUTBHIITBKE BIBe3eHHA 0COOI B yMOBax 30poiiHoi ar-
pecii» Ta BHKIACTH B HOBIM pemakmil cT. 438 KK Vipainn. Ane Taki 3ak0HOIaBYl IHIITIAaTIIBI MAlOTh HEI0-
JIKII Ta CTBOPIOIOTE IEBHI IPOOIeMII IPIH iX 3acTOCYBaHHI IpalliBHIIKaAMII IIPAaBOOXOPOHHNX OPraHiB (Ha-
TIPHKIAI, KOHKYPEHITisI HOpM).

3. V npoekty KpnmizamsHOTO Komekey cTaTra 11.5.11. He3akoHHe BILTYYeHHS JIITIHII MOBa Ie
PO BHKPAIEHHS MITHHIL IO BHKIIKAE MEBHI AICKYCil moxo Micig miei crarTi v KHIIBI oMiHaAIATII.
3MOYIHIT IPOTH MIZKHAPOTHOTO MPABOMOPAIKY MPOEKTY KpIMIHATHHOTO KOJIEKCY, ajKe OCHOBHIIM 0e3-
rmocepeHIM 00 €KTOM B TAKOMY BHIAJKY € cBobona anTiHIL. OKpiM TOro, GOpMYITOBAHHA CTAaTell Y Hifl
KHII31 BKa3ye Ha ONaHKeTHI JICIIO3MIILI Ta MOKIIIBI CKIa/IHOCTI Y iX IMPpaB03acTOCYBaHHI.

Kor(aikT iETepeciB

ABTOp JIeKIapye, Mo He Ma€ KOHGMIIKTY IHTepeciB CTOCOBHO JAHOTO JIOCTIKEHHS, B TOMY THCII
(hiHAHCOBOTO, OCOOIICTICHOTO XapaKTepy. aBTOPCTBA HII IHIIOTO XapaKTepy. II0 Mir OII BITIHYTII Ha JI0C-
JiKeHHS Ta I0T0 pe3yIbTaTIl, PeICTaRIeH] B TaHill CTaTTi.

PinaHCYBAHHSA
JocnimxeHHS mpoBoIrIocs 0e3 diHaHCOBOI MiINTPIIMKIL
JocTynHicTh JaHAX
Pyxomiic He Mae IOB'S3aHIIX JIaHIIX.
BHKOpHCTAHHA 3Ac00iB INTYIHOTO iHTETEKTY

ABTOp TIITBEPUKYE, IO He BIKOPIICTOBYBAB TEXHOJOTII MITYYHOTO IHTETEKTY IPI CTBOPEHHI
TIpeJICTaBIeHOI pOOOTIL
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