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O608’s13K0BICTD NIPABOBOI JOKTPHHHU
AK npobarema meTozoAaorii

Y emammi suceimaroemoca numanna usHanHa 0608 A3Kk080CMi NPABOBOI OOKMPUHU AK
npobnema IpUOUYHOL Memooono2ii, Wo BUHUKAE Y OUCKYCIl Npo ddcepenvHe 3HAUeHHA yicl
npaeosoi popmu. J{oeooumaucs, wo 3anepeyenns 0008 A3K080Cmi NPAso8oi OOKMPUHU 3HAYHOIO
MIPOIO 00YMOGIIEHE MEMOAONOLIEI0 NOZUMUBICIMCHLKOI MOO€TI NPpasd, sSIKA MA€ Cymmesi HeOONIKU.
O61rpyHmogyemuvcsi HasIGHICMb Y BPAso8oi OOKMpuHU cneyughiunoi 0606 13K080Cmi, 0dceperom
AKOI € asmopumem K nPOs6 NPUHYUNY GHYMPIUUHBLO20 PO3YMY.

Kirouori ciioBa: 1paBoBa JOKTPHUHA, METOHOJIOrIS, 000B’I3KOBICTh, FOPUIANYHUI T103H-

THUBI3M.

IlocTranoBka mpo6Jemu. Cepen TeMm,
110 aKTUBHO JIUCKYTYIOTHCS BITAM3HIHUMH
MIPaBO3HABISIMH Ta YIYCHUMH TTOCTPAISTH-
CbKUX KpaiH Ha OCHOBI OHOBJICHOI METO-
JIOJIOT'i1, BAOKPEMITFOETHCSI, 30KpeMa, Ipoo-
JeMa IOpUINYHOI TOKTPUHHU y 3HAYCHHI
JKepena mpasa.

AHaJi3 OCTaHHIX JOCTiTAKeHb i My0-
Jikaniii. [HTEpec Ta oviKyBaHI cCUMTIATIi
JIO Hel BTUTIOIOTHCS B YHCICHHUX HAYKO-
BHUX po0OTaX, cepe]] SIKHX MOKHA 3a3Ha-
YUTH KaHTUAATChKI qucepraitii M. B. Kap-
mayita (2011), I. B. Cemenixina (2012),
monorpagii A. A. Bacunsesa «IIpaBoBas

JOKTPUHA KaK HCTOYHUK TIPAaBa: BOTIPOCHI
Teopun u uctopun» (2009), €. I1. €prpa-
¢oBoi «O0’eKTHBHICTD IIpaBa: IPoOIEeMH
Teopii i peanbHicTh» (2014) Ta iH.

3a3nadeHa mpoOnema OaraToaciekTHa,
aje B LEHTpi il HEOAMIHHO 3HAXOJUTHCA
MTUTaHHS BU3HAHHSI 000B’SI3KOBOCTI MTPABO-
BOi JTOKTpUHHU. BoHO TicHO MoB’s13aHe 13
(byHIaMEHTAIbHUMHU KOHLENITAMH I0PH-
CHIpYZAEHIIT, OO0 SKUX HAIli YSBICHHS
32BN 3aJIMIIAIOTHCS TPUOTHM3HUMU: PO-
3yMiHHSIM IpaBa, IPaBOBUX JKEpE,
000B’SI3KOBICTIO SIK aTpHOYTHUBHOO Biac-
THBICTIO TIPaBa.
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3ATAAbHI TUTAHHA ITPABOBOT HAYKH

Cuig migKpecinuTH, mo mnpobdiema
000B’I3KOBOCTI IIPAaBOBHUX (POPM 3HAYHOIO
MIpOIO € MMUTAHHSIM METONOJIOTIYHUX CTpa-
Teriii. Bono BrcyBae 3aBnanHs BUPOOICHHS
SICHOTO 1 KOMILIEKCHOTO OaueHHs1 AUCKYPCIB,
10 BU3HAYAIOTH TIO3ULIIT yUaCHUKIB JICKY-
cii. AHaJIi3 HayKOBOI JIiTepaTypH IePeKOHy€e
B TOMY, 110 CaMe MHUTaHHs METOA0JIOri]
€ CYTTEBOIO YaCTHHOIO 3arajibHOT MpoOIeMu
000B’SI3KOBOTO Ta 3BiJICH — 1 JKepeTbHOTO
3HAYCHHS MTPABOBOI JOKTPHHH.

MeTa crarTi Tiosisirae B TOMY, 100
nokasatu: 1) mpaBoBiii JOKTPUHI BIACTH-
BUi crienudiuHuii 30008’ 13yr0unil eheKT;
a TaKoX 2) BICBITJIIMTH OCHOBHI ANCKYPCH
B IUCKYCIi; 3) BKa3aTH METOIO0JIOTiIHO
BPAa3JIMBI MICIIS B apryMEHTAIIi1 OTIOHCHTIB
000B’SI3KOBOCTI IPaBOBOi JTOKTPHUHH.

Buxknan ocHoBHoOro marepiady. Ile-
penyciM BU3HAUMMO JEKiJIbKa MOIepe-
HIX MO3UI[IH, [0 JUKTYIOTHCS JOTIKOIO
nuTaHHg. 3000B’A3yI0Ue 3HAUCHHS Tpa-
BOBOi JNOKTPHHH, BOUCBHUIb, IOBUHHE
po3rasiaaTucs B KOHTEKCTI 3arajibHOT
po6seMu 000B’I3KOBOCTI MpaBa, sIka BU-
BOJIUTHCS Ha (imocOPChKUN piBEHDb Ta
nepexnbavae MopajibHE OOTPYHTYBAaHHS.
[Ipore B 000B’13KOBOCTI IIPABOBOI JI0K-
TPUHHU BOAYAIOTh Jiniiie popMabHi, Mpo-
LHeJypHi MUTaHHS OPUIANYHOT TEXHIKH.
L{st oOcTaBrMHA BaXKJIMBa METOMOJIOIIYHO,
OCKIJIbKH 3yMOBIIOE ()OPMaITLHO-ITPOIIE-
TypHUH XapakTep 0O0TpyHTYBaHb, sIKi 3a-
3BUYall BUCTABIAIOTbCS B JUCKYCIi.

Crnif 3a3HaYUTH, IO OCHOBHI apry-
MEHTH CYyIPOTHBHUKIB 000B’I3KOBOCTI
[IPaBOBOi JOKTPUHH BUIUIMBAIOTb 13 KIIFO-
YOBHUX 1/1¢i 3aKOHOAABYOTO MO3UTHBI3MY,
TOMY TI0 CyTI MH Ma€MO CIpaBy 3 IUCKY-
Ci€10 TIPO KOHIIENT 1 TIPO KOHIIEIIi1 mpaBa,
B SIKMX BUSIBIISIETHCSI HEOCTATHICTh METO-
JIOJIOTii TapaHTOBAaHMX JIEPIKABOIO HOPM.

3a BUXiAHY TOYKY MU OepeMo TBep-
JOKSHHS, TII0 3000B’sI3yBalbHA CHJIA TTpa-
Ba — 1I€ CKJIa/IHA BJIACTUBICTB, 1110 3HAXO-
JMTHCS y 3aJICKHOCTI Bij] Oararbox BU3HAY-
HUKIB, ¥ TMEPCIEeKTUB] SIKUX 1 He0OX1AHO
il po3mIsLgaTH, MepPeayciM ysABJICHb MPO
npaBoyTBopeHHs (1), mpo mxepena
000B’s13K0BOCTI Tipasa (2), Ipo OHTOJIOTII0
npaea abo mpaBopo3yMiHHs (3), mpo ce-
MaHTHUKY TE€pMiHa «000B’SI3KOBUI» (4).
[lepeBara KOMIUIEKCHOCTI MiAXOLy B TOMY,
1110 J103BOJIsiE OauuTH MaciTad i cTpaTerii
Tearpy iieiHuX Oaraii.

1. O00B’A3KOBICTh IPABOBUX HOPM
PO3MISAAETHCS SIK MPoOieMa MPaBOyTBO-
peHHs 200 MeXaHi3My YTBOPCHHS MpaBa,
3a fKoi cydacHa Hayka He BUpoOWIa €1u-
HOT mo3utlii. BiTHOCHO MpaBOBOi AOKTPH-
HU 1151 TpoOIiemMa nepegdavae MUTaHHS: YU
MOYKe HOpMa MpaBa yTBOPIOBATUCS Hay-
KoBLSIMU? BiAnoBigb 10rMaTu4HOrO BYCH-
HS Ha HBOT'O YiTKO BUCIIOBIIOETHCSI, HAIIPH-
knan, 0. C. l'ambapoBuM: «1paBo Moxe
OyTH yTBOpEHE TiJIbKM BOJICIO, & HE 3HAH-
HaMm» [1, ¢. 351]. To6To FopuanuHMii 1Mo-
3UTHBI3M II€ TUTAHHS PO3IISIIAE Y Tep-
CIICKTHBI BOJILOBOI TEOPIi: CYTHICTH IIpaBa
ToJIsATae y BOJIi JIepyKaBH, TOUHIIIe, HOTo
[IPaBOTBOPYUX OPraHis, abo K, y ACIKHX
BHIIJKaX, y Boii Harii. Bonu i craHos-
JIITH YMOBHUH Tiepertik (popmasibHO BU3HA-
HUX IIPaBOTBOPIIIB, IKHH Ja€ BiAMOBIIL HA
MUTAHHS: «XTO CTBOPIOE MpaBo»? SKIo
MPaBo — Iie BOJIS BKa3aHUX 0Ci0, TO TIIbKU
BOHa 1 € 000B’13Kk0BOI0. [IpoTe BoBOBA
TEopis Ma€ BPa3NUBI AT KPUTHKH MiCII.

[lepm 3a Bce He GepeTbest 10 yBaru ta
00CTaBWHA, 1110 LI TEOPis Mae CEHC 3a
YMOBH pO3yMIHHS JIep’KaBH Ta ii opraHiB
He y 3HAYeHHI 3BUYAHMX JIOACHKUX Op-
ragizamii, a 0COOJIMBHUX HAIFOACLKUX iC-
TOT, HaJiJIeHUX BoJieto. [Tpu npomy BHU-
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KITFOYA€THCS BXKJIMBUIM MOMEHT, 110 BOHH
(bakTUYHO HE 3/1aTHI 710 OY/Ib-SIKUX BOJILO-
BUX aKTiB, OCKUJTBKY BOJIS € SIBHUIIEM CYTO
JIFOICBHKUM 1 ITPH LIbOMY 1HIHMBILyaIbHNM,
AKILO, 3pO3YMLI0, HE BAABATUCS O METa-
(i3MYHMX NPUMYIIEHb. [XHS 37aTHICTH
OakaTH 1 TIATH CTA€ MOXKJIWBOIO TUILKHU
B J1y’K€ YMOBHOMY 1 LITy4YHOMY CBiTi Ipa-
BOBUX TOHSTh 3aBISIKU (DEKTY Tinocrasy-
BaHHS, KWW, HA HANTY TYMKY, i TOSCHIOE
BOJIbOBY KOHIICITIIIFO.

Binomo, 1110 BosIbOBa KOHIIETIITIS TTpa-
BOYTBOPEHHS y TTO3UTUBICTCHKOMY PO3Y-
MIHHI HE Y3ro/pKy€eThCs 13 hakTamu. B miii-
CHOCTI KOJIO Cy0’€KTiB, AKi ()aKTHIHO BH-
3HAYAIOTh 3MICT IpaBa, BUXOANTH 32 MEXI,
110 OKPECIICHI JOrMaTHUHUM BYCHHSM. Lle
MOXYTh OyTH TAKOXK O0COOH, K1 (popMaITb-
HO He HaJIeXaTh J0 CyO’€KTiB MPaBOTBO-
PCHHSI, OHAK MAaIOTh pealibHy MOJITHYHY
a0o0 exkoHOMIiuHYy Biany. L[s oOcraBuHa,
BBaKAEMO, ITIJCUIIIOE MOXKIIMBICTE BijgHe-
CCHHS JI0 TBOPLIB IIPaBa B LIMPOKOMY CCH-
Cl 1 Ipe/ICTaBHUKIB HAyKOBOT EJTiITH, TlyMKa
SKUX € aBTOPUTETHOIO B FOPHMIHOMY CITiB-
toBapucTBi. Cy4acHUi TIOM’AKIIEHUHN T10-
3UTHBI3M 3MYIICHUH paxyBaTHCS 3 IHPO-
KUMH COLlIaJIbHUMH JDKEPETaMU PaBOTBO-
PCHHS, OCKUIBKH TCPMIHOM «IIPAaBO»
OXOIUTIOETHCS TAKOXK YUMAJIO HOPM, SKi He
MaloTh JIEP>KABHOIO MOXO/DKEHHS (Y MiXK-
HApOJHOMY TpaBi, y IICPKOBHOMY ITpaBi).
Ha naury mymKy, mpaBoBa JOKTpHHA (IIpaBo
npodecopiB) MOXKe JONOBHUTH Li IPUKJIIA-
IIH SIK TTOA10HE 3a MTOXOIKEHHSM SIBHIILIE.

Y nuTaHHI aBTOPCTBA TPABOBUX HOPM
BUPA3HO BUABISAIOTHCS XapaKTEPHI s
IOPUANYHOTO MO3UTHBI3MY BaJIu BUKPHB-
JIeHHS peajbHOCTI. B yMOBHOMY cBITi
IIPaBOBUX MOHATh MU 0AUUMO HEMOB B
peambHOCTI: 3a I[i€I0 METOIOJIOTIEI0 aB-
TOpPCHKA 3aciiyra MPHUCBOIOETHCS MPaBoO-
[

TBOPYUMHU OpTaHaMU JCp>KaBH, alie K,
BIACTYNUBIIK Bif ii mocTynariB, MH
CHpPUHMAEMO JlyMKY IIPO T€, 110 KJIIOYOBI
1716 3aKOHIB 3aKJ1aJIal0ThCSl ABTOPUTCTHH-
MU YYEHUMH, K MOCh npupoade. Tak,
npodecop I1. M. PabinoBuY, miaKpecIio-
rouu ocobuctuii BHecok 3. B. PomoBchKoi
y ctBopenHs1 CiIMeHOTO KOJIEKCY, BKa3ye,
10 «BOHA HAIIOBHUJIA 1OTO MOpPaJIbHUMU
OI[IHOYHUMU TTOHATTIMI» [2, c. 16].

o Toro *x y 3B 3Ky 3 IUTAHHSIM: «SIK
CTBOPIOETHCS IPABOY, CIIiJ] 3a3HAYHTH, 10
BOHO HE 3aBKIU BUIVISAAE SK PE3yabTaT
TUSITBHOCTI, 10 CTIPSIMOBYETHCS YCBiIOM-
JICHOIO METOIO — LIeH mporec Moxe OyTu
CTIOHTaHHUM, 1ppalioOHaIbHAM, TIPOXOJH-
TH y (PaKTUIHHUX BiIHOCHHAX 11032 MTPaBH-
JIaMH HOPMOTBOPUHX Ipoueayp. Tox 3 mo-
3UMi1 BU3HAHHS HePOpMANTbHHUX IUISAXIB
CTBOPEHHS TIpaBa, sika NMpeJcTaBieHa
B YHCJICHHUX BapiaHTaxX HIUPOKOTO Mif-
XOJIy JI0 TIpaBa, NePEKOHIUBICTh BOIBOBOI
Teopii BTpavaetscs. Ha nymky K. OmiBe-
KPOHH, 1 CHOTOJHI ITPaBOBI HOPMHU 1HOAI
MOXYTb OyTH ITOPOHKEH] 3yCHIIISIMH yUe-
Hux. «[IpaBo3HaB1i, 3BHMuaifHo, He OepyTh
Ha cebe poJib 3aKOHO/IABIIIB, — CIIPABE/IJIHU-
BO 3ayBaXKy€ BiH, — TPOTe, IXHi Mparli yac-
TO MalOTh €(EeKT BCTAHOBJIEHHS HOBUX
HOpM ... He nuBHO, nio neski ¢imocodu
BUJUISIOTH IOPUAHYHY HAYKy cepes JKe-
pel1 mpaBa, Xxo4a O4€BHTHO, 1110 1€ HE Bij-
MOB1/1a€ MOJIOKEHHIO MPO TE, 110 NPaBO —
e HaKa3| aepxkasm» [3, c. 37].

2. ITonpu Te, 110 060B’A3KOBICTH BH-
3HAETHCSI KOHCTAHTHOIO BIIACTHBICTIO TIpa-
B4, YSIBIICHHS TIPO 11 JPKEPEII0 MOXKE CyTTE-
BO 3MiHtoBarucs. [IpuunHa 30008’ 513y-
040TO e¢(PeKTy TIpaBa CTAHOBHUTH OJHY
3 HaWOUIBII CKJIAAHUX TPOOIIeM, SIKOT MU
TOPKAEMOCS JIMIIIE B MEXax Halloi METH.
st mpobieMa CTaBUTHCS K TTMTAHHS CO-
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[iaThbHUX TEXHIK, MEXaHi3My JIOCSTHEHHS
MOCITyXy, @ Ha THOMHHOMY PiBHI — 5K -
TaHHsI OHTOJOrI] npasa. Hayka nmpononye
Pi3HOMaHITHUH MEpPEiK KIHIEBUX OCHOB
000B’s13k0BOCTI npaBa [4, ¢. §7—143]. Ane
HPOTUBHUKHU 000B’A3KOBOCTI MPaBoBOI
JIOKTPUHH, K1 OpI€EHTOBaHI MTO3UTUBICT-
CHKOIO METOJOJIOTI€I0, 3a3BHYall 3HAXO-
OATh OOTPYHTYBAHHSI CBOIX TOTIISIIIB
y TICPCTICKTHBI TAKKX TMiJICTaB, SIK IPUMYC,
JICTalbHICTb, JICTITUMHICTh. AJTETepHATHB-
Ha CTpaTeris MOKIaJacThCs Ha aBTOPHUTET.
Kputuku 3aknanenoi J>xkonom Ocri-
HOM CTparerii Aep>kaBHOTO IPUMYCy 3a3Ha-
YaTh, M0 3 EMIIPUYHOI TOYKH 30py
3000B’s13y104Mii epeKT MpaBoBUX iMIepa-
THBIB JIOCSTA€ThCS PI3HUMH 3ac00aMu
(O. Epnix, P. [funmientiyc). HagiTh BcTaHOB-
JicHi a00 BU3HAHI JACP)KaBOK HOPMHU HE 3a-
BXK/IU CITPAIOTHCS Ha JICPKABHUH IPHUMYC;
0e3114 HOpM, sIKi HATIISAIOTh IPpaBaMu, HE
OCHAIIIeH1 CaHKIIIsIMH, ajie TeX CIpHuiiMa-
FOTBCS SIK 000B’SI3KOBi, aBTOPUTETHI. A B
KOHIIETITYaJIbHOMY BUMIpi ITigKpecio-
IOTh, 1110 CAHKIII] ITIOSICHIOIOTH TIJIBKH BH-
MMMy peakxiito Ha cuenu]ivHy TeXHIKY
cowianbHOI peryisiii, aie He caMy CyT-
HICHY IPHYHMHY, IO BKOpPiHCHA B i7€10
1npaBa, i YCBIJOMJIIOETHCA HaMHU SK
000B’s130Kk ToCHyxy [5, ¢. 157, 158]. 3a
cioBamu [[x. Koynmena, mo6 3po3ymiTu
000B’3KOBICTh TIPaBa, CINiJ] 3pO3yMITH, K
IIpaBo MOIIO O MOTHBYBATH ITOCIYX 32 BiJl-
CYTHOCTI caHKUi# [5, c. 158]. Orxe, ysB-
JICHHS PO 00OB’SA3KOBICTh TpaBa SIK pe-
3yJIBTaT OPraHi30BaHOIO IPUMYCY JICPHKABU
BUSIBIISIETHCS CHIPOLLEHHSIM, IO € MPSIMUM
HACITiIKOM BOJIBOBOI TEOpii HaKa3y.
BonboBa Teopist TAKOXK CITYKHTH i7eii-
HOIO TIaT(OPMOIO MOSICHEHHST 000B’ 13-
KOBOCTI MpaBa sk ()OpMaJIbHOTO Biaa3ep-
KaJCHHS JIErajlbHOCTI MPAaBOTBOPUHUX
OpraHiB: BBAYKAETHCS, 110 aBTOPUTET LIUX

OpraHiB TPAHCIIOETHCA HaKa3aM, SKi
BOHHM BCTAHOBIIOIOTH. OHAK MPUCKIII-
JUBUM TIOTJISA BUSABIISE, 0 MIXK JIeTallb-
HICTIO 1 00OB’SI3KOBICTIO HEMa€E MOTPio-
HOTO 3B’S3KYy: KPUTEPiil 3aKOHHOCTI Tpa-
BOBUX CMHCJIB 30iraeThcs 3 iXHHOIO
FOPHUJIMYHOIO0 YUHHICTIO, aJie He 3 KpHUTe-
pieM 000B’SI3KOBOCTI (aBTOPUTETHOCTI)
[5, c. 159]. Tomy JieralibHICTh HE MOXKHA
BBaXXaTW 3aJOBIJbHOK MNPUYUHOI
000B’A3KOBOCTI IIpaBa HaBiTh y Mexax
[MO3UTUBICTCHKOI'O BUEHHS.

OO00B’S3KOBICThH MTPABOBOT JOKTPUHHU
4acTO 3a3HA€ KPUTUKU 3 MO3UIIIH JIETi-
THUMHOCTI, IKa B METOM0JIOT11 MO3UTHBI3-
MYy, IO TSDKi€ 10 OpMaTbHUX KPUTEPITB,
HaOyBae MPOICTYPHOIO XapaKTepy: 3Ha-
YEHHs OTPUMY€E (PaKTHUUHA CTOPOHA BH-
3HaHHS HOPMH, 5IKa OOTPYHTOBYETHCH
KpUTEPIiEM TIPOLEYPHOT TPABUILHOCTI.
VY il IepCceKTUBI OTONIOETHCS OUEBU/I-
Ha BPa3JIMBICTh MPABOBOT JJOKTPUHH, KA
B MOMEHTaX CTBOPEHHSI, 311iICHEHHS, 3Mi-
HU Ta MPUTIUHCHHS HE MiIMOPIIKOBaHA
(hopManbHEM TpaBUIIaM, MO0 BIACTUBI
rapaHTOBaHUM JE€pPXKaBO HopMmaM. Sk
HACJIJIOK, MOKJIMBICTD 3J1MCHEHHS JIOK-
TPUHAIILHUX TOJIOKEHBb HE HACTIIBKH TIe-
penbadyBaHa, HaAiliHA, TPOTHO30BAHA.
Opnak He OyJIeMO TIOCTIIIIAaTH 3 BICHOB-
KaMH. Y [IbOMY CEHCI IMpaBoBa JIOKTPHHA
HE € BUHSATKOM, OCKIJIBKH MTOXOKCHHS
BHU3HAHHX MTO3UTHUBI3MOM 3BUYA€BUX HOPM
1 HOpM IIPeTOpiaHCHKOTO TUITY (TIPaBOBUI
MIPELEICHT) Ma€ SIKIO HE Ti cami, TO JyxKe
CXOXIi TIPOTIEAYPHI BaJIH, — HE BUTIATKOBO
JIOKTPUHY Ha3WBalOTh TAKOXK 3BUYAEM Ha-
YKOBOT'O TTOXOJIKEHHS [6, c. 131].

Ha nepmuii mornsin 31a€Thes, 0
B MUTAHHI JETITUMHOCTI JUKTAT PaKkTy
COI[i1aJIbHOTO BU3HAHHS YW MPaBUIbLHUX
npoueayp € Oeszamepeunum. Oj-

Hak FO. T'abepmac ciyIrHo 3ayBaxye, 110
°
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B 1J1ei JeriTHMHOCTI 3aBXIU TMPUCYTHE
iJleaJibHE IIHHICHE JJOMaraHHsI 3HAYyII[0C-
Ti, SIKE B MOTCHLi1 KOH(IIKTHE 13 pakToM.
ToMy NeTiTUMHICTB, K HE IUBHO, € IO-
TEHLIWHO CIipHUM cTaHoM. [lepexoHinu-
BiCTh OKPEMUX JICTITUMAILIIH 3aJIS)KUTh BiJl
IXHBOT 3/1aTHOCTI 3a0e3TedyBaT KOHCEH-
CYCHO-3Ha4yIIII MIHHOCTI [7, c. 242-247].
Ha nam mormsii, mpakTuka CBiUUTh, 110
BJIACHE MpaBOBa JOKTPUHA 3[jaTHA 3aIl0B-
HIOBAaTH B KOHKPETHHX BUTIA/IKaX HECTady
LIHHICHOTO 3MICTY B 3aKOHOJABYHUX HOP-
MaX, BUKOHYIOUU POJIb PO3Mi3HABAHHS Ta
3aKpPIIUICHHS [IIHHICHUX CMUCIIIB.

Tpeba 3ayBakuTH, 110 X04a BJIacHe
B MTEPCIIEKTUBI JIETITUMHOCTI BUSIBIISIIOTh-
sl BOUCBHJIb TOJIOBHI «YIapHi CHIII» OTI0-
HEHTIB 000B’SI3KOBOCTI TIPABOBOT JIOKTPH-
HU, JICTITAMHICTH MOKe OyTH HeHA i THIM
KpuTepieM. Y MPHUHIINII MK 000B’3K0-
BICTIO 1 JIETITUMHICTIO TAKOX HEMA€E HEOO-
X1HOTO 3B’S3KY, OCKIJIbKA YacOM 3aKOHH
BCTAHOBJTIOIOTH came TSl 3MiHH 200 yCy-
HEHHS CTaJio] Ta BU3HAHOI OUTBIIICTIO CO-
LiaTbHOT MPAKTUKH K HEaJeKBATHOI, He-
pationanbHOi [5, c. 159].

Y KOHTEKCTI JISTITUMHOCTI HaliBaKITH-
BIIIMM apryMEHTOM KPHUTHKIB 000B’sI3K0-
BOCTI IIPaBOBO1 JJOKTPUHU BUCTYIIAE BiJl-
CYTHICTB ITOCHJIaHb Ha HE B CY/IOBIH MTpak-
THUI SIK HA MiACTaBYy MPUHHATHX PIlIeHb,
ocobnmBo cymoBux. lle#t noBia 3aBasKu
HAOYHOCTI TAKOXK 3/JA€THCSI HCTIOXUTHUM,
TOMY 3HAWIIIOB HIMPOKY MATPUMKY. Tak,
€. II. €srpadosa Bkazye, 110 CyIu y pi-
HICHHSX MOCUJIAIOTHCS HA HOPMHU, a HE Ha
HayKOBI 1€, sIKi ciryryBaiu 3aco00M Ipu-
HusTTs pitenss. [IpaBosi mo3uuii, chop-
MYJIbOBaHi BICHIMH, HE € 000B’ SI3KOBHMH,
110 TIATBEPIHKYE JUIIE PEKOMEH AT HIH
XapakTep NpaBOBOI JJIOKTPHHH, il CyOCu/Ii-
apHY pOJIb Y BUPIIICHHI MUTaHb FOPHINY-
Ho1 mpakTuky [8, c. 339; 9, c. 341].

[

Hagsenenuii 1okas 3aciiyroBye Ha cep-
HO3HE CTaBJICHHS, aJie, Ha HAIly TyMKY, HE
MOBHMHEH 3anuiiarucs 0e3 Bianosini. Ile-
pelyciM 3a3HauuMo, IO B aCIEKTi CUCTe-
MU 3arajbHAX 3HaHb PO MPaBo, sIKa IIy-
Kae yHiBepcaJibHi TPUYNHH, [IeH apTyMeHT,
BBA)Ka€EMO, 0CIa0II0EThCS TUM, 1110 € -
TaHHSIM OPaBoBOi TpaauLii (ToOTo dakTy,
10 MOKE 3MIHIOBAaTHUCS), & HE TIPUHLIUITY.
Kpim Toro, us Touka 30py BigoOpaxae
TiBKH BUAMMUE OiK TIpaBOBOI peasibHOC-
Ti y cneun@ivHill NO3UTUBICTCHKIN 1HTEP-
npeTaii, ToMmy Bumarae oiliiHuX aTpu-
OyTiB HOPMaTUBHUX MiACTaB, IO YaCOM
3MYIIY€E CYIIiB 1 3aKOHOJABIIB YBOAUTH
TOTOBI IOKTPUHAJIBbHI OPMYJIH B 000JIOH-
Ky PaBOBHX aKTiB BIIaJIU Bijl CBOTO iMEHI.
HeBaxko mOMITUTH, 110 apryMEHT Bij-
CYTHOCTI OCHJIaHb NEPEKOHINBUM JIHIIIE
B KOHTEKCTi TO3UTHBICTCHKOT MOJIETIi TIpa-
Ba. Y MEPCHEeKTUBAX HEKJIACUIHUX TIi[I-
XOZIB 70 TIpaBa JOTMAaTUYIHI BUCHHS TIPO
IOpUANYHY HOPMY 1 IPaBOBI JKepea cTa-
I0Th BY3bKHMH JUISl IOSICHEHHS 000B’ SI3KO-
BOCTI MTPABOBHUX CMUCIIIB, IO MU 0a9uMO
y IpaBOBUX NPUHLMUIAX Ta LiHHOCTAX. He
Tpeba 3a0yBaru, 1110 3arajabHi NPUHIIUIIH,
dhopmynn, MaKCUMH, SKi YTBOPIOIOTH
JOKTPUHY Pa3oM i3 peKoMeHaalisiMu [6],
TAKOX XapaKTEPU3YIOThCS IPECKPUIITUB-
HicTIO. Y JiTepaTypi 3 hOTO MUTAHHA
CIIYIIHO 3ayBa)XXyIOTbh, [0 PO3LIMPCHHS
PO3yMiHHS MpaBa | BiJNOBIIHO MPaBOBOI
pEaNbHOCTI BeZIe 10 BU3HAHHS OLIbIII 3HA-
4yi10i poOOTH JIOKTPUHH, sIKa HE BUYEP-
My€THCS OMTUCOM, CUCTEMaTH3aLI€l0 1 TITy-
MaueHHsSIM I0pUINYHUX HOpM. Ha mymky
C. I. MakcumoBa, SKuii Jy’e peTelbHO
pPO3BUBaE IHTEPIPETALIIEIO MPABOBOI pe-
aJBHOCTI B CTHJII MOCTMOJCPHY, HaBiTh
SIKIIO 3HAYCHHS MPaBOBOI TOKTPUHU 00-
MEKUTH TIIbKH TIIyMa4eHHSIM HOPM, TO 1 B
IIbOMY PO3YMiHHI BOHa BUKOHYE CBOIO PO-
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00Ty 3 TIEBHOT MPECKPUNITUBHOT MTO3MUITIi:
«“‘onucye” HE CTUIBKU Te, SIK MOJICHA TITy-
MAa4UTH IPaBO, CKUIBKU T€, SIK BOHO NOGUH-
HO TIIyMauuTucs» (Kypcus miil. — €. Y.)
[10, c. 39]. Bin BBaxae, 1110 MpaBoBa JI0K-
TPHHA BOJHOYAC MA€ IMi3HABAIbHI i HOP-
MaTHBHI (YyHKIII1, SKIIO ITiJT HOpMaTHBHIC-
TIO PO3YMITH CTBOPEHHS 1/1€aIbHIX MOJIe-
Jed s aiicHocTi Ta 1i 3minu [10].

Crni miaKpeCInTH, 0 apTyMEHTALis
KPHUTHKIB 000B’I3KOBOCTI JOKTPUHH BifI-
OuBae 3acrapiiy i 1o0pe 3HalioMy mpoo-
JeMy IOpHAWYHOTO MHUCIEHHS. BoHa
BUILJIMBAE 3 YSBJICHHS IIPO [IPABO SIK 3aM-
KHYTY CUCTEMY HOPM Ta FOPUIMYHUX KOH-
LIETITIB, 3 SIKOT BC1 TPaBOBi CMUCIIH MOXKYTh
OyTH BUBE/ICHI BUKJIFOYHO JIOTTYHUM LTSI
xoM. L1eif HarpsiM, BITOMUIA SIK <FOPHCTIPY-
nenuist mouars» (I Ilyxra, K. I'epOep,
P. lepuHr), HanmoJeTIMBO KPUTHUKYETHCS
MPOTSTOM TPHUBAJIOTO Yacy, OCKUIbKH BiH
TPYHTYETHCSI HA TAKOMY YSIBIICHHI, IO HE
BHUYCPIY€E 3MIiCT MOHATTS mpasa. llinTpu-
MYIOTb 1Iell BUCHOBOK 1 CydacHi aBTOpH, Ta
3BEpTAOTh yBary Ha Te, 0 porpama mo-
HATIHHOT I0pUCHPYACHIIT He31aTHA 3a110-
BHUTH JePIIUT OLIHOYHUX CY/PKEHB, PO3-
POOKOIO SIKUX, BIIacHE, 1 3aMaeThCsl JIOK-
TpuHa. 3a cmoBamu P. [lummeniyca, mpaBo
Mae€ CIpaBy 3 PO3B’SI3aHHSIM MPOOJIEM depe3
HOUIYK apryMEHTIB, SIKi HE 3aBXK1 MOXKHA
3HAWTH B CUCTEMI 3aKOHIB Ta BiAOBIIHUAX
M mousTh [11, ¢. 255-259]. B ymoBax He-
JOCTAaTHOCT1 MO3UTUBHOI MOAEII IpaBa
BB2)KAEMO, 1110 TTPABOBA JOKTPUHA caMe 1 €
0COOJMBUM JKEpesioM OTPHMAaHHS TaKHUX
HESBHUX apIyMEHTIB, OTXKE, JKEPEIOM
KOHKPETHOTO MPABOBOTO CMUCITY.

Mpu CXWJIBbHI CTBEP/XKYBATH, IO BiJI-
CYTHICTh MOCHJIaHb HE € BUPIIMIATLHUM
apryMEeHTOM IIPOTH 00O0B’A3KOBOIO 3Ha-
YeHHS JOKTPHHU 1€ i ToMY, 1110 3000B’ -

3yIOUM €EKT Yy MPaBi BUKIUKAETHCS Pi3-
HAMH pudnHamu. [IpaBoBa JOKTpUHA
MOK€ BUKOHYBATH CBOIO PEryJsTHUBHY
poOorty, He Marouu (popMaIbHOi 000B’s3-
KOBOCTI, MOMIOHO IO TOTO, SIK KOPOJieBa
Bpuranii nipaBuTh, HEe YNPaBIISIIOYHU, CU-
JIO0 CBOTO aBTOPHUTETY.

Toxx aBTOPHUTET € aJIbTePHATHBHOIO
cTpaTeriero o0rpyHTyBaHHs 000B’SI3KO-
BOCTI TIpaBa, sIKiil y BITYU3HAHIHN Hay1i, Ha
KaJlb, He TPUAIISIETHCS JOCTaTHBO YBary.
L5 cTpaterist 0coONMMBO BIACTHBA 3aXi HIH
MPABOBIN TPaJUIll — B aHIIIO-aMEPHKaH-
CBKil JiTeparypi MOHATTS aBTOPUTETY
i 000B’3KOBOCTI mpaBa CHHOHIMIUHI
(JIx. Koynwmen, I JI. A. I'apr Ta i1.). On-
HaK y HAIIOMY TPaBO3HABCTBI MiXK aBTO-
pUTETOM 1 000B’ I3KOBICTIO IIPaBa CIIOCTE-
PpIiTaeThest CBOEPITHUN TUCOHAHC 3HAYCHb.
B omgHMX BHITagKax aBTOPUTET BU3HAIOTH
PI3ZHOBHIOM a00 TITHUIIOM BIIAJIH SIK Bac-
THUBICTB, CJIiJT yBayKaTH, 000B’SI3KOBY 3a Ta-
KM BU3HaUeHHsM [12, ¢. 36], ane 3Buvaii-
HO IIi BJIACTUBOCTI PO3PI3HAIOTh, OCKIIBKU
aBTOPUTET (TIOPSIJT 13 MPHUMYCOM) PO3IIISIIa-
FOTh TIJIBKH SIK OJTVH 13 3aCO01B MiITPHMKH
000B’s13k0BOCTI TIpaBa [13, ¢. 14-16], abo
K TIPOTHCTABIISIFOTh, HATIPUKIIAJI, Y TTOIITH-
PEHMX BUCJIOBIIIOBAaHHSIX PO T€, 110 IIPaBO-
Ba JOKTPHHA aBTOPHUTETHA, ajc HE
000B’s13k0Ba. MU BBa)kaeMo, 1110 TIOHSITTSI
ABTOPUTETY, 32 BUSHAYCHHSIM, MICTUTh MO-
JTyC IMITEpaTUBHOCTI, BIaHOCTI y 3HA4YCHHI
«TPUMYIIYBaTH KOTO-HEOYIb TPUMATHUCH,
MTOBOAMTHUCS NIEBHUM YrHOMY [14, ¢. 380].
VY nmepcrnekTuBi MpeTeH3il mpaBa Ha mpa-
BIWJIbHICTh aBTOPHUTET, Ha HAIIy TYMKY, 3a-
rajioM MOXKE€ pO3IJIsiAaTUCS SIK CyTHiICHA
MIPaBOBA BIACTHBICTH, SKOIO I TIPETEH3IA
o0rpyHTOBYETHCS. OIHAK Bi1aa aBTOpHUTeE-
Ty JTOKTPUHH — LI HE BliaJla HaKazy, SIKUH
HE IIyKae HAIIOl MPUXMIBHOCTI 1 HE T[iKa-
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BUTBCS HALIMM CTaBJIEHHSM JI0 HboTO. Lle
BJIaJ1a IIEPEKOHJIMBOCTI CHIIM PO3YMY.

3. I3 TeopeTnyHOrO OOKY meperyMo-
BOFO BHPIIIICHHS IIPOOJIEMU 000B’ I3KOBOCTI
OKpEMHX MPaBOBUX GOPM BUCTYIIAE MEpe-
JyCiM THII paBOpo3yMiHHs. | xoua Haii
VSIBIIEHHS TIPO 00O0B’SI3KOBICTH TIPABOBHX
(hopmM 3BUYAITHO 3HAXOIATHCS B MOJIOHI
TIO3UTHBI3MY, BIH BCE K TaKH HE € aHi €/I1-
HOIO, aHi1 EKCKITIO3MBHOIO CHCTEMOIO TI0-
DISTIB Y TipaBopo3yMiHHi. [IpocTexyeThes
OYCBUJIHA 3aKOHOMIPHICTh: YUM LIUPIIC
PO3yMiHHSI [IpaBa BiAHOCHO MO3UTHBICT-
CBHKOI IIPOrpamMH, TUM OijIblIe KOHLENTY-
aJBHUX MiACTaB yBa)XaTH MPaBOBY JOK-
TPHHY CIIPaBXKHIM TPABOBUM JIKEPEIIOM.

XapakTepHOIO PHCOI0 0araThoX Cydac-
HUX KOHIICTIIIIH MpaBa € MUPOKa COIi0-
JIOTIYHA CIIPSIMOBaHICTh. BoHM BOaYarOTh
y IpaBi pe3yabpTar CIUIBHUX 3yCHJIb CO-
iaJIbHOT'O0 CEePEeIOBHINA, Y TOMY YHCIIi
IOPUANYHOI CITITFHOTH, TOMY ¥ BiJIKpUTI
JUTS. BU3HAHHS JKEPETLHOTO 3HAUYCHHS
1paBoBoi JOKTpuHH. Tak, HapaTuBHA IOPH-
CIPYICHLS TOSICHEOE IIPABO SIK SIBULLIE, 1110
TIOCTIHHO CTBOPIOETHCS OE3IIIYYI0 1HTEp-
MpeTaiii yciX y4acCHUKIB TIPAaBOBOTO JKUT-
TS, JIC TOJIOBHUM YMHOM, L€ T€, SIK HOro
po3ymiroTh topuctu [15]. Take po3ymiHHs
TIEPETYKY€ETHCS 13 CEMIOTHUHHM ITiJTXOIOM
1o nipasa (FO. Jlorman, 1. I'psizin Ta iH.), o
HaOyB po3BUTKY B norsinax [. M. I'pszina
Ha ipaBo stk Mid. Lle#i mid TBopuTHCS 1 TIiI-
TPUMYETHCS B OE3MEPEPBHOMY 3aCBOEHHI,
nepekasi i 31iiCHeHHI; IOpUANYHA CIIIBHO-
Ta € OPraHoM, SIKHH CTBOPIOE, BiITBOPIOE
i miarpumye Mi¢ 1paBa; He TIIbKU BUPAKAE
MpaBo, a i TBOPUTH HOTO, Y BITOMOMY CEH-
ci, 1 cama € IpaBoOM SIK OHTOJIOTIYHHH aTpu-
oyt 1poro Midy [16, c. 86, 89].

B oOrpyHTyBaHHI 000B’SI3KOBOCTI
MpaBOBOi JOKTPUHU CIIiJl BAKOPUCTOBY-
BaTH TAKOX ICTOPUYHY CTpPATErilo: psic-
[

HUM Matepian il 3000B’S30BYIOYOTO
BILIUBY B MUHYJIOMY B IO€IHAHHI HeXal
HaBiTh 13 PIAKICHUMHU CyYaCHUMH MPHU-
KJaJaMy, BUSABISAIOTH, L0 Yy NPUPOAL
JIOKTPUHU HEMa€ MPUHIIUIIOBUX ITPHUHH,
SIKI BUKJTIOUAIOTH 11 13 TIEPEITIKY JDKEpe
npaBa, OCKUIBKU 3aBXKJM 1 BCIOAU JOK-
TpUHA MA€ OTHAKOB1 OHTOJIOT1YHI XapakK-
TEPUCTHKH, 03HAKH. OTXKE, 3MIHIOIOTHCS
TIJIbKU YSIBJICHHS [IPO OCTATHICTH SKOC-
TEH PaBOBOI NOKTPUHMU ISl KOHKYPEH-
uii i3 OLbI HAJIMHUMU Ta nepepdaqy-
BaHUMH MTPAaBOBUMU JKEpeIamMHu.

4. o0 yHUKHYTH HEMOpPO3yMiHb
y AMCKYCii, TOTPiOHO YTOUHUTH 3HAYCHHS
KJIIOYOBOTO TEPMiHA «OOOB’SI3KOBUL.
VABIAETHCA, 1110 000B’SI3KOBICTH MPABOBUX
MOJIOKECHDb MOYKE BUSABIIATHCS B ABOX MO-
aycax: 1) y cyBopoMy 3HaYCHHI 0€3yMOB-
HOTO JIJIi BUKOHAHHS IMIIEpaTHUBY;
2) y TOM’SIKIIIEHOMY 3Ha4eHHi KepPiBHOTO
YMHHHUKA, 110 TSOKi€ HaJl CBIAOMICTIO Ta
CIPSIMOBYE i, asre He 0€3yMOBHOTO 0 BH-
KOHAHHS, SIKUH MOKE CTaTH BUPIIIAIbHAM
y KOHKPETHIN CTIpaBi, a 3a M ATPUMKH CY-
JTOBOFO TIPAKTUKOIO — 1 B IHIMTUX MOAIOHIX
crpaBax. CrOroHi IpaBoBa JOKTPUHA
3000B’s3y€ B OINBIIOCTI BHITAJKIB Y IPY-
romy 3HaueHHi. Lle 000B’s13k0BiCTb partio-
HAJILHOTO BUOODY, IKU CIIPUHMAETHCS SIK
BHYTpIIIHSA HEOOXITHICTH 1 HE CYNPOBO-
JDKY€ETBCSI 3aTPO3010 FOPUIUYHOI CaHKIII.
OO00B’s13KOBICTh TOKTPUHU BUSBISETHCA
y TIOMSIKILICHOMY BapiaHTi IEPCKOHIUBOC-
Ti, SIK CHJIa aBTOPUTETY, 3a KOO CTOITh
3HaYHE NPEACTABHUITBO 3HABIIB ITpaBa;
LIe CHJIa He HaKasy, a CHJIa palioHaIbHOC-
Ti 1 HAYKOBOT MEPEKOHIMBOCTI — aJKe 3a-
raJioM MH JOBIpSIEMO HayIli.

Jxepenom 000B’SI3KOBOCTI TIPaBOBOT
JOKTPHUHU € BIACTHBUH 1l HayKOBO 00-
I'PYHTOBAaHHMH BHYTPIIIHIHA JIOTOC, KU
MOKE€ TIOPOJKYBATH TIOYYTTS PalliOHATEHO
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MIPUIHATOI HEOOX1THOCTI, Ha BIAMIHY Bil
BUMYIIIEHO1 HEOOX1THOCTI, 10 BUKJIHKA-
€ThCSI 30BHIIIHIMH YHHHUKAMHU. Y 1ILOMY
CEHCI, BBAKAEMO, MOYKHA CTBEPIKYBaTH,
10 AOKTpUHA crenudiuno 000B’I3K0Ba,
KOJIM BOHA JIMKTYE CBOI IIPaBuiia 3aKOHO-
JIABITIO 1 32CTOCOBYBaduy Ipapa.

BucHoBkH. 3 orisaay Ha BUKJIAJICHE,
MOJKHa JIATH BUCHOBKIB, III0 000B’SI3KO-
BICTh MPABOBOI JOKTPUHH — II¢ TUTAHHSI,
110 PO3B’SI3Y€ETHCS Y TUIOIMHI FOPUAUIHOT
Mmetononorii. [lo3utuBicTcbka MeTo10510-
risi popManbHO-MIPOLEAYPHOTO TUITY, HA
SIKY CIIMPAFOTHCSI OTIOHEHTH 000B’SI3KOBOCTI
MPaBOBOI JTOKTPUHHU, BUKJIUKAE CYTTEBI
KOHLIETITYaJIbHI Ta eMITIpHUHI 3arepedet-
. Ii HeocTaTHICTH cTae 0cOOIMBO BU-
Pa3HOI0 y TICPCICKTHUBI IIIHHICHUX KPUTE-
PiiB, IKHX BUMArarOTh aJbTCPHATHBHI ITi/-
XOJIH JI0 TIpaBa.

VY m@x KoopArHaTax MOKHA TOBOPUTH
po 000B’3KOBICTh FOPUANYHOT IOKTPHHU
y crenugpiyHOMY 3HAYCHHI KepiBHOTO, ale
IOPUJMYHO HEOE3yMOBHOTO YHHHHUKA, 1110
3000B’s3y€ 10 BUOOPY CHIIOIO paIlioOHAIb-
HOT, 2 He BUMYILIEHOI HEOOX1JHOCTI, SIKY BiH
BUKJTMKAE Yy CBiIOMOCTI. BpaxoByroun cyT-
TEBI 3MIHH, SIKUX 3a3HA€ HAIlIOHATBHA [TPaBO-
Ba CHCTEMa, MOYKHA TTPOTHO3YBATH TTOCTYIIO-
BE€ BU3HAHHS criein(igHOT 000B’I3KOBOCTI
paBoBoi nokrpuHH. [loganenry po3pooKy
MPOOJIEMATUKHU JOLIJIBHO CIIPSIMOBYBATH
B i7I€0JTOT1{ MOCTMO/IEPHY B KOHTEKCTi 00-
TPYHTYBaHHSI aBTOPHUTETY K BU3HAYAITLHO1
MigcTaBu 000B’SI3KOBOCTI IpaBa.

Ha 3akiH4eHHs TOpedHo CKa3aTH, 10
B TaKUX BCIIMKUX NMUTAHHIX 3aBXKIH 3a-
JUIIAETHCS OOHAMIMIINBE BIIUYTTS JSSAKOT
HEJOMOBJICHOCTI, SIKa 3alPOLIY€E A0 MO-
LIYKY HalKpalux apryMeHTiB.
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Binding Essence of the Legal Doctrine as a Problem of Methodology

The article is concerned with recognition of the binding essence of the legal doctrine as
a problem of juridical methodology. The author proves that rejection of the binding essence of
the legal doctrine is to a great extent determined by the positivistic pattern of law which arouses
appreciable objections of the conceptual and the empirical character.

The aim of the article is to demonstrate that 1) the legal doctrine is characterized by
a specific binding effect as well as 2) to clear up the main discourses in the discussion and 3)
to show the vulnerable spots in argumentation of the opponents of the binding essence of the
legal doctrine.

The research is being carried out in the prospects of the factors determining our concept of
the binding essence of law: the mechanism of formation of law, the sources of the binding essence
of law, understanding (ontology) of law and the semantics of the term «bindingy.

1t is emphasized that the opponents of the legal essence of the legal doctrine who refer to
the positivistic concept leaning onto the formal characteristics of law use argumentation of the

formal procedural type. However, argumentation of procedural appropriateness does not meet
the needs of the modern non-classical approaches to law that put forward value-based criteria.
The article provides criticism of the main arguments of those who reject the binding essence of
the legal doctrine: the volitional theory of the state which serves them as the platform of ideas
and the foundations of the binding essence of law they usually use, such as coercion, legality
and legitimacy.

1t is ascertained that the alternative strategy of argumentation of the binding essence of law
is the authority which is paid very insufficient attention in the national science. Western juridical
science homologates the authority and the binding essence (normalization) of law, whereas in
our science there is a dissonance of meanings: in some cases they are synonyms, but usually
they differ or even antedated. It is the authority that, in the author's view, is the promising strategy
of argumentation of the legal doctrine.

The author emphasizes dependence of argumentation of the binding essence of the legal
doctrine on understanding of law: the farther it is from positivism the nearer recognition of the
binding essence of the legal doctrine is.

In the author's view, the legal doctrine possesses specific binding essence which differs from
binding essence as a usual juridical term. It is binding essence in the meaning of the leading
but not the peremptory factor which is capable of causing the feeling of rationally accepted
necessity rather than coerced necessity. The source of the binding essence of the legal doctrine
is found in the authority as manifestation of the principle of its internal mind. It is expedient to
carry out further research of the problem on the platform of ideology of post-modernism in the
context of the concept of authority.

Key words: legal doctrine, methodology, binding essence, juridical positivism.
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