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CEKLLIA VIIL.
IHCTUTYT MPABOOXOPOHHOI
OI971IbHOCTI, CYOOBA CUCTEMA
TA HOTAPIAT

OCOBJINBOCTI ITPABOBOI'O CTATYCY IIPOKYPOPA
B AAMIHICTPATUBHOMY CYAOYHNHCTBI

Bouiik BsayecsiaB BikTOpoBUY
JloKTOp IopUAMYHUX HayK, Tpodecop, npodecop kadepy npasa
Mapiynoavcobkull depacasHull yHigepcumem, Ykpaina

OBiHnHiKoBa Paica BiTasiiBHa
3/100yBavyKa pyroro (0CBiTHbO-HAYKOBOI0) PiBHS
BUI1I01 OCBITH 3a cnenjiajibHicTIO «[IpaBo»
Mapiynosabcbkull depacasHull yHigepcumem, YKkpaina

AKTyanbHICTh JOC/I>)KEHHSI 0COOJMBOCTEM NPaBOBOr0 CTATycy MpPOKypopa B
aAMiHICTPAaTHUBHOMY CYJIOUMHCTBI 06yMOBJIeHa SIK cnelUdiko PyHKLiN i TOBHOBaXKEHD,
NOKJIaIeHUX Ha MpPOKypaTypy, TakK i BIAMIHHOCTAMU aJMiHICTPAaTHUBHOIO NpPaBOCYALs,
NOB’sI3aHUMH i3 My6JIiYHO-TPAaBOBUM XapaKTepOM OCIOPIOBAaHUX NpaBoOBiiHOCKH. Hapasi B
HayKOBIH JliTepaTypi BiICyTHIX ycTa/leHUM NiJxXiJ 11[0/10 BU3HAYE€HHS poJli IPOKypopa K B
aAMiHICTpaTUBHOMY IIpoleci, Tak i B aJMiHICTpaTUBHOMY CyJO4YHHCTBi. BTiM, po3rian
IpOLeCya/IbHOTO MOJIOXKEHHH NMPOKYpopa B afMiHICTPaTUBHOMY CYJLOYUHCTBI € BaXKJIMBUM
B KOHTEKCTIi peaJii3alii BKa3aHUM Cy6'€KTOM MOBHOBAaXKe€Hb 3 NpeJICTABHULITBA iHTepecCiB
rpoMajisHuHa ab0 Jiep:kaBU B cyAi. 30KpeMa, EBponeilcbKUM cy/, 3 TpaB JIIOAWHY BKa3yBas,
1110 y4acTh NNPOKypopa B CyAOBOMY IpoLeci Ha 6o1i ofHi€l i3 CTOpiH MOXe BIJIMHYTH Ha
3ab6e3ne4yeHHs MPUHLMITY PIBHOCTI CTOPiH y cy0BoMY po3rJisai. Oco6MBO 3HAYYLIKM L€ €
B a/IMiHICTPAaTUBHOMY Cy/ZJO04YUHCTBI, 3BaXKal04U Ha MOT0 KJIYOBY QYHKILiIO i3 3aXUCTY paB
Ta cBOOO/I FPOMAa/isiH BiJl HEMPaBOMipHUX [ikl iep>KaBHUX OPTaHiB.

Tak, B HayKOBiH JliTepaTypi HaBeZleHO NepeJiik 0CO6IMBOCTEN JisIIbHOCTI MPOKypopa
B a/IMiHiCTpaTUBHOMY MpOIleCi, 0 AKUX HaJeXKaTb TaKi XapakTepUCTHKH [1, c. 99-105 |:
HasIBHICTb OCOOJIMBUX 3aKOHOJABYMX Ii/ICTaB MpeACTaBHULTBA iHTepeciB JepiKaBu
IIPOKYpPOPOM; YiTKa 3aKOHOJAB4Ya perjiaMeHTaljis BUMNAJAKIB 3a/ydeHHdA NpPOKypopa /0
aJIMiHICTpaTUBHOIO Npolecy; cybcuaiapHa poJsib NPOKypopa W00 3aXUCTY Jep>KaBHUX
iHTepeciB; mpolecyajbHa CaMOCTIMHICTb 1 He3aJIeXKHICTb NMPOKypopa BijA [iil oprany,
iHTepecu sKOro mnpejcTaBJs€; peasisalis MOBHOBaXKeHb 3/e6i/blIoro 06yMoBJIeHA
NOpYLIEHHSIMU BUMOT 3aKOHY iHIIUMHU Cy6’€KTaMU JeprKaBHO-NYO/iYHUX IPaBOBIJHOCUH;
BIANOBIAHICTh aJAMIiHICTPAaTUBHO-NIPABOBOI AiAJIBHOCTI NpPOKypopa Ta II 3MiH CcTaAiM
aZAMiHICTPAaTUBHOIO MpoLecy; 3JiMCHEHHS NpeJCTaBHULBKOI JisJIbHOCTI BiJ| iMeHi Ta B
iHTepecax Jiep:KaBH; HassBHICTb MOBHOBaXeHb L]0/0 CaMOCTIMHOI0 BM3HA4YeHHS MiJCTaB
JUIl TIOJIaHHSI aJMiHICTpaTUBHOI'O TMO30BYy; 3/AiMCHEHHs OXOpPOHHOI ¢YHKUil mig yac
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IpeJCTaBHULITBA IHTepecCiB [ep:KaBU; BYXKYi MOBHOBaXXeHHs y CyJOBOMYy Ipoleci B
NOpiBHSIHHI i3 MO3MBayeM; MOMXJIMBICTb NOJAHHS ameJALiiHOI, Kacal[iiHOI CKapru
He3aJIeXHO BiJ GaKTy y4yacTiy 6e3mnocepeJHbOMY pO3rJisi/i CIpaBH B Cy/li epiiol iHcTaHLjl.

3adan B.I0. 3a3Hauag, 1m0 «koHUenuisa peasnisanii GyHKLii TpOKypaTypH, BKJIIOYAIOUYU
NPOKYypOpCbKe NpeACTaBHULTBO, MOXe OYTH pO3rJfHyTa y [BOX OCHOBHUX acCIleKTax:
1) mosacynoBe npeAcTaBHULTBO. [Ipokypop Moxke mpeCcTaBJAsATH iHTepecu Jep:kaBu abo
rpoMaZiiH y [03acyLOBUX IpoLeAypaX, TaKWX fAK aJAMIHICTpaTUBHI mpoLecy,
aJMiHICTpaTUBHI PpO3CAiAYBaHHA, AiAJbHICTb KOHTPOJIbHUX OpraHiB TOLO. Y LbOMY
BUIMAJKYy NPOKYpPOP BUCTYIAE K NPeACTaBHUK Jep>KaBU YU I'POMAJfAH, 3aXUIAI0YU IXHI
npaBa Ta iHTepecHu B BiJHOCHHAX 3 IHIIMMU Cy6'€KTaMu; 2) CyZ0Be NMpeJCTaBHULITBO» [3,
c. 159].

s nisield Haoro AOC/i/)KEHHSI BBaXKAaEMO 32 HeOOXi/lHE pO3MeXXOBYBaTH IPaBOBUM
CTaTyC IMpPOKypopa fAK Vy4YaCHUKA aJAMIHICTpaTUBHOrO Mmponecy 1 4K y4YaCHHUKA
aAMiHICTPAaTUBHOIO CyZO4YMHCTBA. Tak, miJi afMiHICTpaTUBHUM IIPOLECOM PO3yMIiEMO
CUCTeMy IMpaBuJ, NpoLeAyp Ta MeXaHi3MiB, fAKi, BiANOBiLHO [0 IMOJIOXXE€Hb YHWHHOTO
3aKOHOJZaBCTBa, PeTyJIII0Th BUPILIEeHHA aAMIHICTPAaTHUBHUX CIIOPiB Mixk Cy0'€KTaMU paBa
Ta Aep>KaBHUMU opraHamu. Lleil mpoiec BK/IOYa€E B cebe He Jinlle CYyLOBUM PO3IJisj, CIpas,
aJsie i iHIII pOpMHU BHUpilleHHS aAMIiHICTPAaTUBHUX NMUTAaHb, HAPUKJAJ, aiMiHICTpPaTUBHY
npoueaypy [8].

BignosigHo f0 nosioxeHs cT. 42 Kojekcy aiMiHICTpaTUBHOTO CYJOYMHCTBA YKpalHU
y4aCHUKaMU CIpPaBU € CTOPOHH, TPeTi 0cobu. Y cnmpaBax MOXKYTb TaK0X OpaTH y4acThb
OpraHM Ta 0COOHU, IKUM 3aKOHOM Ha/laHO MpaBO 3BepTaTUCA [0 CyAy B iHTepecax iHIIUX
oci6. Oco6JIMBOCTI y4acTi IPOKypopa y CyZloBOMy MpoLieci, perjiaMeHTOBaHoO cT. 53 Kozekcy
aJIMiHiCTpaTUBHOI0 CyZOYMHCTBA YKpaiHu [4]. [liazcTaBM pearyBaHHs NpOKypopa B
NOpAAKYy NpeACTaBHULTBA BU3HAYEHO IMOJIOKeHHAMHU 3akoHy Ykpainu «llpo
npokypatypy» [10].

[Ipokypop Ma€ npaBo 3BepTaTUCA A0 CYyAy AJiS 3aXUCTy iHTepeciB fepxaBu. [IpoTe
crarTa 53 Kogekcy aAMiHiCTpaTUBHOTrO CyJOYMHCTBA YKpalHU He BCTAHOBJIIOE KOHKPETHI
YMOBH, 332 HAsBHOCTI fIKMX Lle IIpaBO MO>Ke OYTH 3aCTOCOBaHe, BOHAa HAaZa€ MPOKYpPOPY
MOXJIUBICTb CaMOCTIMHO BM3HA4YaTH Ii YMOBU y KOXHIM KOHKpETHIM cmpaBi, fKa
pPO3IAALAETHCA CYLOM.

B 1bOMY KOHTEKCTI LIiIKaBUM € MiAXiJ 40 PO3YMiIHHA MOHATTA «IHTepecHu Jep KaBu».
Tak, 3rigHo 3 n. 3 PimenHsa KoHcturtyuniiHoro Cyay Ykpainu Ne3-pn/99 Bix 08.04.1999
«Jlep>KaBHi iHTepecHu 3aKpilolThCcd aK HopMaMy KoHcTtuTynii YKpainy, Tak i HopMaMu
IHIIMX IpaBOBUX aKTiB. [HTepecu fepikaBU BiAPI3HAIOTHCA BiJf iIHTepeciB IHIIUX YYaCHUKIB
CycniJibHUX BiJHOCMH. B ocHOBi nmepuiMx 3aBXAU € TMNoTpeda y 3JiliCHEHHI
3arajibHoJiep>KaBHUX (MOJIITUYHUX, EKOHOMIYHHUX, COLia/ibHUX Ta IHIIMX) AiH, mporpam,
CIIPSAMOBAHUX Ha 3aXWUCT CyBEPEHITETY, TEPUTOPiaJbHOI LiJIiCHOCTI, AepKaBHOTO KOPAOHY
YkpaiHnu, rapaHTyBaHH4 ii Jlep>KaBHOI, eKOHOMI4HO], iHpOopMaLiiHO]I, eKOJIOTiYHOI 6e3neKH,
OXOPOHY 3eMJIi IK Hal[iOHaJIbHOTO 6araTcTBa, 3aXUCT MPaB yCixX cy6'€KTIB MpaBa BJIACHOCTI
Ta rocno/ilaproBaHHs Touwo» [11].

BignosigHo [0 n. 4 3a3Ha4Y€HOr0 BHUIlE iHTepPHNpPETALiMHOTO aKTy «i3 BpaxyBaHHAM
TOro, W10 «IHTEpech Jep>KaBU» € OLIHOYHUM I[OHATTAM, IPOKYpOp y KOXHOMY
KOHKpPETHOMY BHWIAJ[Ky CaMOCTiMHO BH3HAYa€ 3 MOCUJIAHHAM Ha 3aKOHOJABCTBO, Ha
niZicTaBi SIKOT0 NMOJAETHCS M030B, B YOMY caMe BifioyJiocs UM MOKe BiJIOyTUCSA NMOPYILIEHHS
MaTepiasbHUX a60 iHIIUX IHTEPECiB Aiep>KaBH, 0OIPYHTOBYE Y TO30BHiH 3a5Bi HEOOXiIHICTh
IX 3aXMCTy Ta 3a3Haya€ OpraH, yINOBHOBAXKEHHUU Jep:KaBOI 3[IMCHIOBATH BiANOBIAHI
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dyHKLil y cnipHUX BifHOCHHaxX» [11].

Pa3oM 3 TuM, 3ayBaxkuMMo, 1110 y noctaHoBi BepxoBHoro Cyay Big 25.04.2018 y cripaBi
Ne806/1000/17 [7] BuUKJaZeHO TMpPaBOBY MO3MULIK II0A0 HaCAAKIB HaAMipHOI
dopmanizauii «<iHTepeciB Aep:xaBu», 0c06JIUBO y chepi my6IiyHUX NpaBoBigHOCHH. Lle, Ha
AyMKy BepxoBHoro Cyay YkpaiHu, MoxKe NpU3BeCTH [0 HEOOI'DYHTOBAHOIO OOMeXXeHHA
MIOBHOBAXXEHb MPOKYpOpa Ha 3aXUCT CYCHIJIbHO 3HAYyUIUX iHTepeciB TaMm, Je Lie AikCHO
NOTpi6HO.

dopmaMu NpeJCcTaBHULBKOI AiIBHOCTI MPOKypopa, BiAMOBiAHO A0 M. 3 Hakasy
['enepanbHOro npokypopa Big 21.08.2020 Ne389 «IIpo opranisangilo AisgJbHOCTI
NPOKYpOPIB 110/I0 NpeACTaBHUITBA iHTEpeCiB Jep:kaBu B CyAi» mpej'siBJeHHS MO30BiB
(mopaHHA 3asB); BCTYN Y ClIpaBU, NPOBa/PKEHHS B IKMX BiIKPUTO 3a I030BaMH (3asBaMH)
iHIKX o0ci6; iHilliloBaHHA TNeperysily CyJIOBUX pillleHb, y TOMY 4YHWCJi Yy CIpaBax,
NpOBa/KeHHsI B SKUX BiZIKPUTO 3a MO30BOM (3asBOI0) iHIIOI 0COOH; y4acTh y PO3rasji
CIIpaB CyZilaMy; y4acTb Y BUKOHAaBUYOMY [POBAa/>KEHHI IpU BUKOHAHHI pillleHb y ClipaBax, y
AKHUX IPOKYPOPOM 3/ilCHI0OBAJIOCS IPeCTaBHULITBO iHTepeciB AepxaBH [9].

3BepTaeMo yBary, o BepxoBHum Cygom Ykpainu B yxBauii Big 19.07.2018p. no cnpasi
Ne822/1169/17 Bu3HayeHO, 10 «y4aCcTb MpPOKypopa B CyZOBOMYy mpoueci B
aAMiHICTpaTHBHHUX CyAax (B TOMY YHCJi KacaliliHe OCKap>XeHHsI CYJOBUX pillleHb) CTa€
MOXKJIMBOIO 32 YMOBH, KPiM iHILLIOT0, 0OI'PYHTYBAHHS MiZCTaB /15 3BEpHEHHS J10 CYyAY, a CaMe
He3/ilicCHeHHs1 ab0 HeHaJIe)KHOTO 3/iMCHEeHHSl 3aXUCTy iHTepeciB Jep:KaBU y CHipHUX
[IpaBOBITHOCUHAX OPraHOM Jep>KaBHOI BJIaJi¥, OPTaHOM MICIIeBOTO CaMOBpPAAYBAaHHA YU
iHIIMM cy6'€eKTOM BJIaZJHUX MOBHOBAXKEHb, /10 KOMIIETEHIii KOro BiJiHeCeHi BifnoBigHi
NOBHOBa)KeHH$, ab0 MiATBep»KeHHS BiZICyTHOCTI Takoro oprany» [12]. 3 jboro BUNJINBAE
JIONIOMi>KHa, cyOcuJiiapHa poJib NpPOKypopa B CyZJOBOMy IMpoBa/pkeHHi. Taka poJib
Y3TrOKYETbCA 13 peKoMeHAauifsMu BeHewniancbkoi kowmicii Pagu €Bponu wono
epeKTUBHOI0 PO3MO0/ily NIOBHOBaXXKEHb MiXK OpraHaMu Jiep>KaBHOI BJaJH i 0CO6JIUBOCTEN
MIOBHOBAXKEHb CJYKOU My6J1iuHOr0 3BUHYyBayeHH: [13].

3rigfHo 3 n. 8.1. Haka3y ['eHepasbHOro mpokypopa Big 21.08.2020 Ne389 «IIpo
OopradiszaLiip AigJbHOCTI IPOKYPOPIB 0L0 NpeCTaBHULITBA IHTEpPeCIiB AepKaBU B CYLi» 3
MeTOl0 3abe3levyeHHs iHilliloBaHHS MeperJsAy Cy[OBUX pilleHb, MOCTAaHOBJIEHUX 6e3
y4acTi IpoKypopa y cipaBax 3a M030BaMH (3asiBaMHU ) iHIIUX 0Ci6, 110 CTOCYOThCS iHTepeCiB
JlepKaBH, BCTYIy Yy CIpaBy HeOOXiJHO MOCTiHO 3AiHCHIOBATH MOHITOPHUHT pillleHb,
po3MilleHux B EAMHOMY Jiep:KaBHOMY PEEeCTpi CyZOBUX pillleHb, a TaK0 OTPUMaHOI BiJ
OpraHiB Jiep>kaBHOI BJIa/I4, OpraHiB MiclleBOT0 caMOBpsiAyBaHHA [9].

Bennyko O.M. mpomnoHye po3risjaTd NpeACTaBHULBKY QYHKIiI0 NPOKypaTypu B
aAMIHICTPAaTUBHUX CYyJAaxXx {K AisJbHICTb MpPaBO3axUCHOro xapakrtepy [2, c. 151] Ta
OOI'PYHTOBYE AYMKY PO 0COOGJIMBUM NPAaBOBUM CTATyC NPOKypopa K y4aCHUKA CYyJL0BOr0
npolLiecy, BUXOASUM i3 3aBJaHHS NPOKYpaTypH 3aXUIATH MPUBATHI i My6J1iuHi iHTEepecH Bif
IMeHi iepKaBH.

KpiM Toro, HaykoBLi 3BepTalwThb yBary, 110 IPOKYypop B aJAMIiHICTPAaTUBHOMY
CY/lOYMHCTBI 0OMeXeHUN BUKJIIYHO NMpodeciiHO AiIBHICTIO K MOocajoBoi ocobu [5,
c. 618].

Kyi#6ina A.A. BHU3HAYa€ HasSBHICTb CHenjaJibHOTO MPOIECYyaJbHOrO CTaTyCy
IpOKypopa B aAMiHICTpaTUBHOMY CYJAO4YMHCTBI, BiZIMIHHOTO BiJ, cTaTycy I0O3MBaya Ta
npeJicTaBHUKA [6, c. 92]. Pa3oM 3 TUM, BKa3aHUI aBTOP A0XOAUTh BUCHOBKY PO HasiBHICTb
pAfly KOJIi3id y [ilo4OoMy 3aKOHOJZABCTBI ILIOZ0 CTAaTyCy NpPOKypopa fK y4aCHHUKA
aAMIHICTPAaTUBHOTO CYJAO4YUHCTBA. Hampukiaaa, [0 Npo6JeMHHX MNUTaHb HAyKOBeLb
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BiITHOCUTB BiZICYTHICTb BCTaHOBJIEHOI NpoLiecyasbHOI GOPMHU BCTYIy Yy CIIPaBy, NOPYLIEHY
3a 1030BOM (3as1BOI0, MOJAHHSM) iHIIOI 0CO6M, Ha OYAb-IKOMY eTalli CyJ0BOTO
NpOBa/PKEHHS; y4acTb KOHKPETHOrO IMPOKypopa y po3rJsji KOHKPETHOTO Nyo6JiidyHO-
IIPaBOBOIO CIOPY, @ He NIPOKYpaTypHy AK OpraHy B3araji; CTpOKH IoJadi aneyadaninHol 41
KacalilHOI CKapru AJ1s IPOKypopay CIpaBi, y IKil BiH y4acTb paHille He 6paB [6, c. 93-94].

3aan B.JO. B6ayae cneuudiky npaBoBoro craTycy npokKypopa o0 peasisalii HUM
npeJiCTaBHULbKOI PYHKIIil Y KOMIIJIEKCHOMY XapaKTepi, AIKMU MOJISITa€ Y BKJIYEeHHi B cebe
AK 3araJIbHOTO IPABOBOI0 CTATYCy NIPOKYypOpPa, BU3HAYEHOI0 IIepeBAXKHO HOPMaMHU 3aKOHY
Ykpainu «Ilpo npokypaTypy», Tak i BiZ[IOBIJHOTO NPOLECYa/JIbHOTO CTAaTyCy IPOKYpPOPa,
BU3Ha4YeHOr'0 HOpMaMH NpoLeCcyaJbHOI0 3aKOHOABCTBA B YaCTHHI MpoLecyaJbHUX GOpM
peaunizauii npeacraBHULbKOI GyHKLII [4, c. 159].

Tak¥M 4MHOM, 0COGJIMBOCTI MPAaBOBOr'0 CTAaTyCy NPOKypopa B aJMiHICTpaTUBHOMY
CYZlOYMHCTBI 3yMOBJIeHi HOro mnpeAcTaBHULbKMMHU O¢yHKLiaMU. lle, mepm 3a Bce,
JIONIOMIXKHa, cybcupiapHa poJsib Takoi ydacTi. [Ipokypop 3AiHicHIOE NpeACTaBHULTBO B
aJMIHICTPAaTUBHOMY CYOYUHCTBI 3a/1/11 BUKOHAHHS 3aBJlaHHA 3aXUCTY iHTepeciB JepKaBu
B CUTYyaliflX, KOJIU Lii iHTepecu NopylleHi abo € 3arpo3a ix MOpyILIEHHIO, a TAKOX KOJIH
OpraHu JAep>kaBHOI BJaJU ab0 MiCLleBOTO0 CaMOBPSIAYBAaHHSA, a TAaKO0X iHIII KOMIETEHTHI
Cy0'eKTH, He 3/JiICHIOIOTb TaKHUM 3aXHUCT abo poOJIATh e HeHa/IeXKHUM YUHOM. Lle Takoxk
CTOCYETbCS CUTyallid, KOJW BIiACYTHiIM BiJNOBiAHUNA opraH abo KoJM BiH He Ma€
IIOBHOBaXX€Hb [JIs 3BEPHEHHA [0 CyAy. 3/7e6iJbuoro camMe npeACTaBHULTBO iHTepeciB
JepXaBU INPOKYpPOpPOM B aAMIHICTpaTUBHOMY CYLOYMHCTBI € INpeAMeTOM HayKOBUX
JOCJIiPKeHb, 3BaXKal0YX Ha OLLiIHOYHUU XapaKTep NOHATTH «iHTepecHu JepKaBu», IPOKypop
peaJjlisye CBOI0 NpolLieCya/lbHy CaMOCTIHMHICTb 1 He3aJIeXHIiCTh WI0A0 OOIPYHTYBaHHS
JIOLIJIBHOCTI 31iHCHEHHA CBOIX NTpe/ICTABHUIIBKUX IOBHOBAXKEHD.
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