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CyuacHnuil po36umox 0epicasomeoperts ma npago meopenHs 6 Ykpaini: npodiemu meopii
ma npaxmuxuy: mMatepianu X MixHapoaHOI HayKOBO-TIpaKTUYHOT KOH(pepeHIii 3100yBaviB BUIIOT
ociT 1 Momoamx yuenux 19 tpaBHs 2020 poky: 306. Te3 Hayk. mpailb / 3a 3ar. peAaKiliero
K.B. bana6anosa. Mapiymnoss: MJ1Y, 2020. 206 c.

PexomenmoBaHO 10 pyKy Kadeapor mpaBa Ta MyOIIYHOr0 aaMiHICTPyBaHHS €KOHOMIKO-
npaBoBOro (akynpTeTy MapiymonbChbKOro JI€p>KaBHOTO YHIBEpPCUTETY (IIPOTOKOJ 3aciTaHHs
Kadeapu mpaBa Ta IMyOJIYHOTO aIMIHICTPYBaHHS E€KOHOMIKO-TIpaBoBOro ¢akyiabTeTy Ne 14 Bifg
12.05.2020 p.)

Pepaxkuiitna xoJierisi:
TI'onosa — banabanos K.B., unen-kopecnonaent HAIIH Ykpainu, 1OKTOp NOJITHYHUX HAYK,
npodecop

Ynenu konecii: bynatoa O.B., p.e.H., mpod. (3aCTYmHUK TOJOBH peNaKIiiHOI Kouerii);
Tonnexnikos P.O., n.e.H., npodecop; Uepnux €.M., k.10.H., goueHt; baperamsu C.X., K.[0.H.,
JOICHT

30ipauK MicTuTh Matepianu [X MixkHapoaHOT HAyKOBO-TIpaKTHYHOI KOH(]epeHii 3100yBauiB
BUIIO OCBITH 1 MOJIOAMX Yy4ueHUX, fka BiaOyaerbcsa 19 tpaBus 2020 poky B Mapiynonbcbkomy
JIepKaBHOMY YHIBEPCHUTETI.

VY wMmarepiaax BHCBITJIIEHO aKTyaJlbHI HHUTaHHS CY4YacHOrO J€pXKaBOTBOPEHHS Ta
MIPaBOTBOPEHHS B YKpaiHi B yMOBaX CTaHOBIJICHHS Ta PO3BHUTKY HAIllOHAIBHOI MTPABOBOI CHCTEMH B
rany3sx KOHCTUTYIIMHOTO, aJMIHICTPATUBHOTO, MIDKHAPOIHOTO, IUBIILHOTO, KPUMIHAIBHOTO,
roClo/IapCchbKoro, (piHAHCOBOTO, E€KOJOTIYHOIO, TPYAOBOTO IpaBa, TIOCHOJAPCHKOro  Ta
KPUMIHAJIBHOTO MPOLIECiB, a TAKOXK 3arajbHOI Teopii Ta icTopii AepKaBH 1 Mpasa.

Bunanns agpecoBaHe HayKOBIISIM, BUKJIalauaM, acllipaHTaM Ta CTYACHTaM, a TAaKOXK yCiM, XTO
L[IKaBUTHCS MPOOJIEMaMH HAyKH Ta OCBITH.

Peoaxyisn ne nece sionosioanvrHocmi 3a 3micm ma asmopcoKuti Cmuiv npayb, onyoIiKo8aAHUX
¥V 30IpHUKY.

Mapiynonbcbkuit iep:kaBHuil yHiBepcurert, 2020



CEKILS I
AKTYAJILHI IPOBJIEMH T'AJY3E HAIIIOHAJBHOTO MPABA:
TEOPISI TA IPAKTUKA 3ACTOCYBAHHS

Bba6enko 10.1.

3100yBay Bumoi ocBiTH 3 Kypcy OC «bakanasp»
crnenianbHOCTI «IIpaBo» eKOHOMIKO-ITPaBOBOrO (paKyJIbTETY
MapiynosibCbKOro J1€p>KaBHOTO YHIBEPCUTETY

AKTYAJIbHI IPOBJIEMU 3AKOHOJIABYOI'O MMPOLIECY B YKPAIHI

3a poku HezanexxHocTi Ykpainu BepxoBHoro Panoro Oyno mpuiiHATO OMU3BKO ITATH
TUCAY HOPMATUBHUX aKTIB, aje HE3BA)KAIOUM HA JOCUTh aKTHBHY 3aKOHOJABUY JISJIBHICTH
napJiaMeHTy, 3 OJJHOTO OOKY, 3 1HIIOrO — ICHYIOTh MPOOJIEMHU SIKOCTI Ta €(pEKTUBHOCTI HOT0
3aKOHOJABYOI JISUTBHOCTI, SIKa HE BIJIMOBIJA€ IHTEpECaM CYCIUIIbCTBA Ta JEpPKaBH.

[IpobmemMu 3akoHOAABUOTO TIpollecy B VYKpaiHi € OJHUM 3 00’€KTIB HayKOBHUX
JOCIIJKEHb, SKWAW 3HAXOMWUTHCS TMiJ MUJIBHOIO YBarol TaKuX HAYKOBIIIB, SIK:
C.M. Menpanuyka, O.I'. Mypamwuna, JI.P. HamuBaiiko, H.JI. Omenbuenko, P.I. Paneiika,
b.C. Pimka, O.®. ®punpkoro, B.M. [llanosana, O.0. FOmenka, O.1. FOmuxk Ta iH.

[puitnarTs Konctutyuii YkpaiHu 03HaMEHYBaJIO MMOYAaTOK HOBOTO €TaIly PO3BUTKY
Hamioi JepkaBM Ta 1 mOpaBoBoi cucrteMu. Hacammepen une 3yMoBuio mnotpedy B
MOJAJbIIOMY BIOCKOHAJEHHI HE JIMIIEe 3aKOHOJABCTBa, a U CHUCTEMH Ta MAiSUIBHOCTI
Jep’KaBHUX THCTUTYLIH. Y Cy4acHHX yMOBaXx JAISUIBHOCTI YKPAaiHCHKOTO MapilaMEHTy iCHY€
OaraTo mpoOseM II0AO0 BIOCKOHAJIEHHS OpraHizaiii Moro poOOTH Ta BUPIIICHHS 3aBJaHb
VOpPaBIIHHA LI€I0 CTPYKTYPHO CKJIAJHOI, JUHAMIYHOW0, 0ararogyHKI10OHAJIbHOIO
CUCTEMOIO.

30kpema, yacTe BHECEHHS 3MIH 1 JOTOBHEHb N0 3aKOHIB MICIsA iX BBEJACHHS B IO,
BeJIMKa KUTBKICTh 3aKOHOJABYMX aKTIB, SIKI BIIXWISAIOThCS BepxoBHow Panoro Ykpainu i
[Ipe3unenToM YKpaiHu, HEBUCOKA OLIHKA SKOCTI NPUMHATUX 3aKOHIB CAMUMHU YYaCHHUKaMU
3aKOHOJ/IaBYOT0 MPOIECY, KPUTUUHE CTABIEHHS 10 0ararboxX MPUHHATHUX 3aKOHIB 13 OOKYy
CYCHIJIbCTBA  3YMOBIIOIOTh  HEOOXiJHICTH B  oOprasizauii eQeKkTUBHOI, HAYKOBO
OoOTpyHTOBaHOT Ta 3aKOHOJABUYO YHOpMOBaHOi poOotu BepxoBHoi Pamu VYkpainm sk
KOJIEKTUBHOTO OpraHy, a TakoXX Yy CTBOPEHHI TaKOro MeXaHi3My ii BHYTpPIIIHbO-
YIOPaBIIHCHKOI JISJBHOCTI, PE3yJbTaTOM SKOro OyJe CIUIAaHOBaHa, CKOOpAMHOBaHa W
BIJIMTOBIJAJIbHA B3A€EMO/IiS BCIX CTPYKTYPHHX JaHOK [6, ¢. 127].

Cratyc 1 gisuibHicTs BepxoBHOi Pagu Ykpainu 3Ha4HOIO Miporo 3aeaTh BijJ TOTO, SIK
3MIACHIOETbCS KEPIBHHUIITBO HEIO Tijl Yac IUICHAPHUX 3acilaHb Ta B TMEPIOJH, KOJH
BiTOYBA€ThCS MIJTOTOBKA NHUTAHb JUISI HACTYIHOTO IX pO3IJSAY MOBHHM CKJIAZOM
3aKOHOJIaBYOTO oOprany. BBaxkaemo, mo naisuibHiCTh BepxoBHoi Pagm VYkpainm MmoxHa
pPO3TIISIIaTH SIK PI3HOBHJ JEPXKABHOTO YIPABIIHHS, SKE Mae 3a0e3ledyBaTH B3a€MOIIIO
amapaTiB 1 CTPYKTYpHHX Mifpo3ainiB BepxoBuoi Pagu Ykpainu, iX KepiBHUKIB Ta HAPOJHUX
JIETYTaTIiB SIK €JUHOTO IIJIOT0 3 METOI0 3a0e3MeYeHHs] BUKOHAHHS HOpM CT. 85 KoHcturyrii
VYkpainu B Mexax, nependadenux 4. 2 ct. 6 Koncrurymii Ykpainu [1].

EdextnBHe (QYyHKIIOHYBaHHS CHUCTEMH TMapiaMEHTapu3My B YKpaiHi MOXJIMBE
BUHSATKOBO 33 YMOBU ICHYBAaHHS OCOOJMBOI CHCTEMH B3a€MOJIl MapiiaMeHTy 3 IHIIMMHU
JIep)KaBHUMU OpraHamH, y sKid BiH, MOCIJal0YM HaJe)XHE MIClle B TOJITUYHIA CHUCTEMI
KpaiHW, Ma€ MOXIMBICTh HaJEKHHUM YWHOM 3JiMCHIOBaTH CBOi (QyHKII. I[merscs
Hacammepen mnpo mnpioputeT BepxoBHoi Pamm VYkpainm y Bu3HaueHHI BHYTPIIIHBOI W
30BHIIIHBOT TOJITUKU JI€P’KaBH, IO IMOCTAa€ 3 ii MPEACTAaBHUIIBKOI NPUPOIH, a TaKOXK



3akoHonaB4oi pynkuii. [IpencraBaumbka ¢pyakmis Bepxosuoi Pagu Ykpainu nposBiseTses
B TOMY, IO B 3aKOHAX, SIKI NPUHMAIOTHCSA, 3HAXOISATh BUPAKCHHS AaKTyaJlbHI MUTAHHS
KUTTEIISTIBHOCTI JAEp’KaBU Ta CYCHUIbCTBA, 110 Ma€ BaXXJIMBE 3HAYEHHS JUISl BTUICHHS
MPUHLIMIIIB IEMOKpATIi i IpaBOBOI JAepKaBy, 3a0e3MeueHHs IpaB JI0AuHU [4, c. 4].

[lin 4Yac AOCHIIKEHHS CY4acHOTO CTaHy 3aKOHOJABCTBAa YKpaiHM HEOOX1IHO
BpaxoOBYBaTH, 110 HHUHI MiJl BIJTMBOM COILIAJIbHO-TIONITUYHUX Ta €KOHOMIYHUX OOCTaBUH
MPIOPUTETHUM € TPUUHATTS 3aKOHOJABUMX AaKTIB, a TAKOX BEJMKOI KUIBKOCTI 3MiH 1
JIOTIOBHEHB 10 YUHHUX 3aKOHIB. XapaKTEpHI HECTAOLIBHICTh T4 BHYTPIIIHS CYIIEPEUSIUBICTD
NPUMHATUX NapJaMEHTOM 3aKOHOJAaBYMX aKTIB, OKPEMHX IXHIX HOPM ILOAO BPETYJIIOBAaHHS
NEBHUX CYCHUIBHUX B1AHOCHMH. CHoOCTepiraeTbCs HEIOCTaTHS HayKoBa OOIPYHTOBAHICTb
YaCTMHM 3aKOHOJIABUMX AaKTIB, IXHSA JIE€KJIApaTUBHICTh, HEC(OPMOBAHICTb MEXaHI3MY
peanizaiii To1o.

HaranpHoto € nmotpeba B ynopsaKyBaHHI 3aKOHOJaByoro mnpouecy y BepxosHniil Pazi
VkpaiHi HUISIXOM IJIaHYBaHHS 3aKOHOJABYOi POOOTH, IO CHUPAETHCA HA 3aKOHOAABYO
3aKpiIJIeH] 3acad CYCHUIBHOIO pO3BUTKY. BojaHouac Ha MOCHIAOBHICTH PO3IISALY
3aIJTAaHOBAaHUX 3aKOHOIPOEKTIB 13 METOI0 MPUCKOPEHOTO NPUUHATTS MPIOPUTETHUX PIlLIEHb
Mae 3/111CHIOBAaTH BIUIMB BUKOHABYA BJIaJla, OCKIJIBKU caMe Ha ypsiJi MOKJIaJeHO 31HCHEHHS
BHYTPIIIHBOT M 30BHIIIHBOI MOJITUKM JAEp’KaBU, BHUKOHAHHA MoJjokeHb KoHcTtutymii
VYkpaiHu Ta IHIIKX 3aKOHIB, akTiB [Ipe3unenta Ykpainu.

Maprtuniok P. BU3Hauae ocHOBHI npobseMu opranizauii il aisuibHOCcTI BepxoBHoi Pagu
VYkpainu [2, c. 256]. Tak, yueHul CTBEpPKY€E, 110, HE3BAXKAIOUM HA ICHYBaHHS IMPUHLIMITY
BIIKpUTOCTI 1H(opMarllii moao ¢inancoBoro 3abe3neueHHs BepxosHoi Pagu Ykpainu, Ha
MIPaKTHUL 1S 3acajia He 3aBXK/IU JOTPUMYETHCS. Y 1IbOMY acleKTi BApTO MO3UTUBHO OLIHUTH
nisibHICTh KabineTy MiHicTpiB YKpaiHu, sikuil Hajae iHpopMalito mpo 3ad0e3neUeHHs CBOET
nisibHOCTI.  HaBeneHe MMEBHOIO MIpOK  CIPUYMHSIE TEPEKOHAHICTh  YKPAiHCHKOIO
CyCHUIBCTBA B HEMPO30pOCTI (hiHAHCYBAHHS OpraHiB Jep>KaBHOI BJIAU 3a PaxXyHOK
TUIATHUKIB MoaTKiB. Ha Hamy 1yMKy, OJTHUM 13 TAKMX CTEPEOTHUIIIB Y CBIIOMOCTI YKpAiHI[IB
€ HEMOXJIMBICTh KOHTPOJII0O 3 OOKYy TpOMajisH 3a BUTpaTaMu OOJKETHUX KOIIIB Ha
(diHaHCYBaHHSI OpraHiB Jep)kaBHOI Biaau, y ToMmy uuciai ¥ BepxoBnoi Pamu VYkpainu.
Tako TOCUTH Tapsyl JUCKYCIl B CYCHIIbCTBI BUKIMKAIOTh TaK 3BaHl JEMyTaTChKI MpPUBLIE],
NIBIU, TapaHTii 3A1MCHEHHS HAPOJHUMHU JIEeNyTaTaMH CBOIX OOOB’S3KIB ToOIIo. Tomy
MoTpeOyIOTh YIOCKOHAJIEHHS CHUCTEMa PEeCypCHOro 3abe3reueHHs e€PEeKTUBHOI poOOoTH
KOMITETIB BepxoBHoi Pann VYkpainu, IIpaKTUKa OIIPWIKOTHEHHS
BHYTPILIHbOOPIaHi3alliHUX aKTIB MapjaMeHTy, (OpMyBaHHS ONTHUMAaJIbHOI CTPYKTypHU
Amnapary BepxoBHoi Paau VYkpaiHu, BUKOPHCTaHHS BaKaHTHUX IOCal, MepeMIlEHHs
MpaIiBHUKIB y Mexkax Amapaty BepxosHoi Pagu Ykpainu [2, c. 257].

3 MeTOI BJIOCKOHAJCHHS 3aKOHOTBOpUYOoro mporecy y Bepxosniii Pami VYkpaiaum
JOIIBHO OLIBII HIMPOKO 3aJTy4aTH I'POMAJCHKICTh O OOTOBOPEHHS 3aKOHOIPOEKTIB, K 3a
noroMororo IaTepHeT-pecypciB BepxoBuoi Pagm VYkpainu, Tak 1 B poOOTI KOMITETIB
BepxoBnoi Pamu VYkpainn. 3a3HaunmMo, IO Yy CBITOBIM TMPaKTUIl KOHCYJIbTAIlll 3
IPOMAJICHKICTIO 3 TMPHUBOAY 3aKOHOJABCTBA W HOPMOIIPOCKTYBaHHS PO3TISAAIOTHCS
daxiBusgmMu sk eeKTUBHHIM 3aci0 MiABUIIEHHS IKOCTI Iep:KaBHOT MoMmiTUkH [5, ¢. 155].

AKTyaJbHUM € TaKOX MHUTAHHS KOPErYBaHHSI TEXHIYHMX MOMMJIOK, SIKI BHUSIBICHO B
o(imiifHO OMPHUITIOJHEHNX HOPMATHBHO-TIPAaBOBUX akTax BepxoBHoi Pamu Ykpainu. 3axon
VYxpaiau «IIpo Pernament Bepxosnoi Pagun Ykpainm» nependauae, mo B pasi BUSBICHHA
TaKol MOMHJIKA BOHA BUIPABISETHCS B HAWOMMKYOMY HOMEpPI BUIAHHS, SIKE € JKEPEIOM
o(iIiitHOrO ONPWITIOTHEHHSI HOPMATUBHO-TIPAaBOBUX akTiB [3]. OHaK B opUTiHANIAX 3aKOHIB
VYxpainu, npuiiaatux BepxoBHowo Panoro YkpaiHu, TparisrOThCs TEXHIYHI MOMUWIIKH, SIKi
BUJABELb 0auuTh, MPOTE BUIPABUTH HE MOXKE, OCKUIBKM II€ O3HAa4aTHME CaMOYMHHE



BTpy4aHHs B OQImiiiHMIA TEKCT 1 MOpymeHHs Horo aBTeHTHYHOCTI. Ha xaib,
YPeryipb0BaHOTO MeXaHi3My BUpIIIEHHS [IbOTO NMHUTaHHS HE icHye. [lonepeane penaryBanHs
OTIPUJTIOTHEHUX 3aKOHIB [6].

HeBiaknagnuM 3aBIaHHAM BBa)KaeMO 3a0€3IMEUEHHS aBTEHTUYHOCTI 3MICTY 3aKOHIB,
MIOCTAHOB Ta 1HIIMX aKTIB, sIKI puiimMae BepxoBHa Pajga Ykpainu, y mporueci BBEI€HHS iX 10
iH(popMaLiifHOrO mpocTopy 3acobamu KoMyHikamii. HeoOXimHo 3a3HauuTH, mo cr. 89
Konctutynii Ykpainn ta 3akoH VYkpainu «lIpo Permament BepxoBHoi Pagu Ykpainu»
HAJUISIFOTh KOMITETH HHU3KOI0 BAXKJIMBUX (YHKLIA 1 MOBHOBAaXEHb Yy 3aKOHONPOEKTHIN
poborti [3; 5].

Tak, Hopmu 3akony VYkpainu «lIpo Permament BepxoBnoi Pamu VYkpainu»
JO3BOJIAIOTh ~ KOMITETaM 13 NONEPEJHBOrO  PO3MVIANY 3aKOHONPOEKTIB  (PaKTUYHO
BIJIIIPAIIbOBYBATH 1X Ta MOBEPTATH CyO €KTaM IpaBa 3aKOHOJABYOi 1HINIaTUBH. Take mpaBo
MOXKE€ peani30ByBaTUCh Yy pa3l HEIOTpPUMAHHS (OpMaIbHUX BHUMOT 10 OGOPMIIECHHS
3aKOHOIPOEKTY M CYNPOBIAHOI 3alMCKU A0 HBOTO; y Pa3l,sAKIIO BHECEHUN 3aKOHOMPOEKT
paHimie OyB BIIXWJICHHUH MapiaMeHTOM ab0 (PAaKTUYHO MOBTOPIOE BIIXWICHUW MPOEKT; y
pasi, SKIIO 3aKOHONPOEKT € aJIbTEePHATUBHHUM JI0 paHIillle BHECEHOTO Ta OyB BHECEHMI
mi3HilEe HDK 4Yepe3 14 OHIB micas BKIIOYEHHS OCHOBHOI'O 3aKOHOIPOEKTY 10 TMOPSAKY
JeHHOro a00 3 MOPYIIEHHSM IHIIMX YCTaHOBIEHUX 3akoHOM Ykpainu «IIpo Permament
BepxoBnoi Pagu Ykpainu» ctpokis [3].

Ha mincraBi BUKIaieHOTO BapTO 3a3HAYUTH, 110 BCl HANpsIMU JisibHOCTI BepxoBHOT
Pamu VYxkpainum Ta 11 3axoau 3a0e3medyroTh JepkaBHI CIyKOOBIl amapary, TOMY
OpraHizariiiHO-IIpaBOBl aCMEKTH HOTO MISNIBHOCTI HEOOXITHO PO3TISAaTH KOMIUIEKCHO: SIK
COLIAJIbHUM  1HCTUTYT, OpraHi3alliHO-TEXHOJOrIYHY CHUCTEMY Ta HaWMBaKJIMBIILIUN
THCTpYMEHT 3a0e3MeyueHHs 3aKOHOJJaBuO0i BJIaJId. 3a3HAYMMO, 1110 B OpraHizaiii JisJIbHOCTI
YKpaiHChKOI'O MapJIaMEeHTy BUKOPUCTOBYIOTHCS SIK 3arajibHl MPUHIUIHN TEOpii yHpaBIliHHA,
Tak 1 crneuuiuHi 3acajay, BIACTHBI JIMIIE MPOLECY 3aKOHOTBOpUOCTI. OTxe, HEOOXIAHO
PO3PI3HATU pPOJIb 1 MiCIle HOPM KOHCTUTYIIIHHOrO M aaMmiHicTpaTHUBHOro mnpaBa. Hopmu
KOHCTUTYLIMHOIrO MpaBa BU3HAUYAIOTh MpaBUJIa, HAa SIKUX OyAYyeThCS opraHizallis BIaaud B
JiepKaBi, a HOPMHU a/IMIHICTPATUBHOT'O NpaBa PEryJIOl0Th YIPaBIIHCHKI BIIHOCUHU Y cdepl
JISUTBHOCTI OpraHiB JAepKaBHOT BIa/IH.
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Baperamsn C.X.

KaHAMJAT IOPUIUYHUX HAYK, JOLEHT

Kadenpu npasa Ta myOJIYHOIO aMiHICTPYBAHHS
MapiynonbCbKoro Jep»aBHOTO YHIBEPCUTETY

MPOBJIEMHA HOPMATHUBHO-TIPABOBOTI'O 3AKPITIJIEHHS
HECTAHJIAPTHUX ®OPM OPTAHI3ALIII ITPALII B YKPATHI

Bixe naBHO y CBITI B yMOBax MojepHizauii 1H(GOpMaliiiHUX TEXHOJIOT1M BHHUKAIO
MUTAaHHS MIOJ0 TEPEOCMUCIICHHS KJIACUYHOI TPYAOBOI 3alHATOCTI Ta BIPOBAKEHHS
HETUNOBHUX (OpM oprasizauii mpouecy Impari, 30KpeMa, TaKuxX K JUCTaHIlliiHa, BiJaJIeHa,
HaJ0OMHa Tparis, Tenenpans (telework) Ta in.

Hecrannmapthi ¢opmu opranizamii npaii HaOHparOTh 00EpTH OCTaHHIM YacoM 1 B
VYkpaini. OnHak, Ha Xanb, OQIMIHHI CTATHCTHUYHI JaHHI BiJICYTHI, OCKIIBKH HETHIIOBA
3alHATICTH 3HAXOIUTHCS 11032 MEKaMHU MPABOBOTO TTOJIS.

Ha HeoOximHICTh 3aKOHOJABUYOI perjiaMeHTalii JUCTAHIIMHOI Ta IHIIUX MOAIOHUX
BU[IIB pOOOTH YKpaiHCHKI BUEHI Ta MPAKTUKU aKIEHTYBaJId yBary Bxke O6arato pokiB. OgHak
SIK HIKOJIM TIPOOJIEMH 3alipoBaPKCHHSI MEXaH13MIB IUCTAHIIIHOT pOOOTH MOCTAIN Y 3B’ A3KY
3 maHjeMielo kopoHaBipycy COVID-19, ska 3mycuna [aepxaBu BXWUTH KapaHTHHHI
OOMEXEHHS Ta MITBHOHU JIFOACH 3aJIMIIATHCS BJIOMA, MIATPUMYIOUH Oe3mocepeaHin
KOHTAKT 3 poOOTO/IaBLIEM 3a JIOIOMOIOI0 CIELIaJIbHUX TEXHIYHUX 3ac001B. Tak, MpaKkTU4HE
BTUJICHHS! KAPAHTUHHUX OOMEXEHb MPU3BOJUTH 10 HEOOX1THOCTI HETAaWHOTO BCTAaHOBIICHHS
BIJIMOBIHUX HOPM JJisl CHPSIMyBaHHS HETHIOBHX (DOpPM TpPyAOBOi 3alHATOCTI B NpaBOBE
pyco.

Cnin 3a3HaunTH, o0 MixHapoaHa opranizaiis npami (MOII) 20.06.1996 npuiinsiia
Kongentiro nmpo HagomuHy mpairo Ne 177 (mami — KonBenmis Ne 177) Ta BiamoBigHy
Pexomenparito momo Hagomuoi mpari Ne 184. ¥V ct.1, n.1 3a3nauenoi Kounenii Ne 177
3aKpiJIEHO MO0 TiJi HAJOMHOK TPAICI0 CIiJ] PO3yMITH BHUKOHAHHS MPAIiIBHUKOM
(HaIOMHUKOM) pOOOTH 32 MICUEM HOro Mpo>XKMBaHHSA a00 B 1HIIMX NMPUMILIEHHSIX 32 HOTO
BUOOpOM, aje He Yy BUPOOHMYHMX NPHUMIIMICHHAX. TakoX BKa3yeTbcs, MO0 HaliMaHi
MpaliBHUKA HE CTAalOTh HaJOMHUKAMH B po3yMiHHI I1i€i KoHBeHIIi uepe3 caM nuiie Qakt
BHKOHAHHS HUMH BiJl 4acy JI0 yacy poOOTH BJOMa, a HE Ha CBOEMY 3BUYAMHOMY pOOOYOMY
mici (ct. 1, m.2) [1]. Omxke, mo cyrti, KonBenmiss Ne 177 ta Pexomennamiss Ne 184
3MIACHIOIOTh PEryNIOBaHHS BCIX BHAIB POOIT, SKi BHUKOHYIOTHCS 11032 BHPOOHUYUMHU
MPUMIIIEHHIMH pOOOTOMABIISI TIOCTIHHO, a HE 32 HEOOXITHICTIO — Yac BiJl 4acy. 3BEPHEMO
yBary, mo Ykpaina e patudikysana Konseniiro Ne 177.

B Vkpaini TpuBanmuii yac mNpaBOBUM MIATPYHTSAM AUCTAHIIMHOI poboTH Oyio
[Tonoxxennst mpo ymoBH Tparii HaaoMHHKIB Big 29.09.1981 p. Ne 275/17-99 [2], sike He €
CIPOMOXKHHMM aJIeKBaTHO PETYIIOBATH HOBITHI HETUIIOBI (JOPMH OpraHizallii nmpouecy mpari.
VY 2015 poui nume Juisi HAyKOBUX MPAalIBHUKIB 1 CIELIATICTIB HAYKOBHX YCTaHOB Ta
3aKJIaJliB BUIOI OCBITH OyJIO 3aKpIIJICHO MOKJIMBICTH 3allPOBAKEHHS JIUCTAHIIHHOTO
pexxumy npani B cT. 6 3akoHy Ykpainu «IIpo HayKoBY 1 HAYKOBO-TEXHIUHY JISUIBHICTBY Bif
26.11.2015 p. Ne 848-VIII [3]. Omgnak BiANOBiAHMIA OpraHi3alliiHO-TIPABOBHI MEXaHi3M
peaizaiii 3a3Ha4eHOi HOPMHU HE PO3p0o0JIEHO.
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I Tinexku 02.04.2020 p. HaOpaB uMHHOCTI 3akoH Ykpainm «IIpo BHECEeHHs 3MiH 0
JeSIKUX 3aKOHOJIAaBUMX aKTIB YKpaiHH, CHpSAMOBaHMX Ha 3a0e3leueHHs 0JaTKOBUX
COLIIAJIbHUX Ta €KOHOMIYHHMX T'apaHTIi y 3B’S3KYy 3 MOLIMPEHHSM KOPOHABIPYCHOI XBOPOOH
(COVID-19)» Big 30.03.2020 p. Ne 540 [4], sskum BHeceHi 3minu 10 cT. 60 Komekcy 3akoHiB
npo npaio Ykpainu (K3nll) ta 3akpimuieHo BU3HaUE€HHS TEPMIHY «IMCTaHIIMHA (HaJOMHA)
poboTay, 3aKJIaJIeHO PETyIIOBaHHS il OKpeMHX IMUTaHb [5].

Ananizyroun nonoBHeHuit 3mict cr. 60 K3nll, cmig ompasy Bka3zatu Ha JAeski
HenomKy. Tak, TepMiHM JAWCTAHIIIHA 1 HAJIOMHA Tpalls pO3TISIaloThCs SK pIBHO3HAYHI, 3
YUM HEMOXXHa Moroautuch. HeoOXigAHUM € TpUBEACHHS TEPMIHOJOTIYHOI Oa3zu y
BIIMOBIIHICTh 10 MDKHApPOJHUX HOPM, YITKE PO3MEXKYBaHHS ITUX JBOX BHIIB (OpM
opramizaiii mporecy mparmi. HeomHO3HAUHICTh MalOTh TOJOKEHHS IIMOAO BU3HAYEHHS
MpaBOBOi MPUPOAM AMCTAHIIMHOI TMpari sIK HETUIOBOI (OpPMHU TPYIOBUX BIIHOCHH Ha
MOCTIMHIM OCHOBI Ta JUCTAHIIMHOI Mpall SK TUMYacoBO 3AINCHIOBAHOI pPOOOTH Ha Hac
KapaHTHUHY. BUKIWKae THUTaHHS CYNEPEeWIMBICTH HOPM WIOAO  HiAMOPSIAKYBAaHHS
JTUCTAHIIMHUMU TIPaIliBHUKAMH MPaBHJIaM BHYTPIIIHBOTO TPYIOBOTO PO3MOPSAKY. AKeE,
SK 3aKpIIUICHO, Ha HUX MPaBWJIa BHYTPIIIHBEOTO TPYIOBOTO PO3MOPSIKY HE MOIIUPIOIOTHCS,
ajie TpyJA0BUM JOTOBOPOM MOE€ OyTH BU3HAUEHO 1HIIIE.

TakuM 4YMHOM, MOXKHA KOHCTATYBaTH, IO Yy 3B’S3Ky 3 HEOOXIJHICTIO MIBHIKOTO
pearyBaHHsI Ha HOBOYTBOPEHI HECTaHJAPTHI TPYJOBI BIAHOCHHH, OyJiM HapewTi 3po0JieHi
HEBEJMKI KPOKM B 3aKpilUIeHI MUTaHb JUCTaHIiHOI pobOoTu. OnHak QparmeHTapHe
nomnoBHeHHs paasHchkoro Konmekcy 3akoniB mpo mpaitto Big 10.12.1971 p., skuii € YuHHUM
CBOTOJIHI, HE € JocTaTHIM. TpyaoBe 3aKOHOJABCTBO Ma€ OyTH CHUCTEMHO OCy4YacHEHe
nuIaXoM NpuiHATTS TpyaoBoro koaekcy YKpaiHH, B OKPEMOMY pO3/iT SKOTrO Mae OyTu
nepen0avyeHe peryIrOBaHHs JUCTAHIIIIHOIL mparti.
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Becnanosa O.B.
acmipaHT kadeapu rmpasa Ta MyOJTIYHOTO aJMIHICTpyBaHHS
MapiynosibCbKOro 1€p>KaBHOTO YHIBEPCUTETY

oS BITYN3HAHUX HAYKOBUX JOCJIAKEHDb Y C®EPI
AJIMIHICTPATUBHO-IIPABOBOI'O PEI'YJIIOBAHHS EKOJIOTI'TYHOI
BE3IIEKHN

Exonoriuna Ge3neka ChOTOAHI € OJIHIEI0 3 TOCTPO OOTOBOPIOBAaHMX HAYKOBUX TEM
0co0JIMBO Ha (OHI OCTAaHHIX CBITOBUX KIIMAaTHYHUX TMOAIM Ta HE3MIHHOCTI PpIBHS
AHTPOTIOTEHHOTO HABAHTAXXEHHS HA HABKOJMIIHE TPUPOAHE CEpPEAOBHUINE. YKpaiHChKa
IOpUANYHA JyMKa 3 MUTaHb PETYJIIOBaHHS CYCHUIBHUX BIJHOCHH y cdepi 3a0e3neueHHs Ta
MIATPUMAaHHA €KOJIOTIYHOI Oe3MeKu TMpeACTaBlieHa TMpalsgMH TaKdX HAyKOBIIB SK
JL.O. €menp, 10.C. Kosanescbka, T.I'. KoBampuyk, M.B. KpacnoBa, B.A. Jlazapenko,
C.I. Mockanenko, A.E. Omapos, 10.C. Illlemmryyenko, M.B. [llynbra Ta in. Cepen BUeHUX,
AKl 3aiMaliMCh 1i€10 TPOOJIEMATUKOI0 B paMKax €KOJOTIYHOrO IMpaBa, MOXHAa Ha3BaTH
B.1. AunpeitueBy, I'.1. bamoka, A.Il. ['etbmana, O.M. Ximid Ta iH.

OpHak, He TUBJSYNCH HA 3HAYHY KUTBKICTh HAYKOBUX Tpallb 3 03HAYEHOI TEMATHKH, B
OUTBIIIOCTI BHUIAJKIB PO3KPUTTS MPOOJIeMH 3abe3ledyeHHs Ta IMiJATPUMAHHS EKOJOT14HOi
Oe3IeKu B po3pi3i caMme aaMiHICTPaTUBHO-TIPABOBOTO PETyJIIOBaHHs, € pparMeHTapHuM. J10
TOTO %, 3aKOHOJABCTBO MIHJIMBE, HayKa HE CTOITh Ha MICLI Ta NOTpeOye BCE HOBHUX
TEOPETUYHUX Ta MPAKTUYHUX TOIITYKIiB.

OckiflbkM TEPBUHHUM JDKEPEJIOM HayKoBOi iHQopMallii €, 30kpema, MoHorpadii,
CTaTTl y NEpIOAUYHMUX BHJIAHHAX Ta JUCEpTallii, MU 3yNMMHUMOCH OLIbII AECTATLHO Ha
JESKMX HayKOBHX poOOTax BITUYM3HSHUX BUCHHX, a camMe, AUCEPTAliHUX TOCIIKCHHSIX,
10 JO3BOJIUTH HaM BHSBUTH TIEPETIK BXKE JTOCTIPKYBAHUX MUTaHb 100 aIMIHICTPAaTHBHO-
MPABOBOTO PETYNIOBAHHS CYCIIJIBHUX BIIHOCUH y cdepi 3a0e3neyeHHs] Ta MiATPUMaHHS
€KOJIOT1YHOT O€3MeKH, Ta BUOKPEMUTH HEIOCTIKEH] 400 MaioI0CT1KEH1 HATPSIMKH.

Tak, npaBo3naBernp HO.C. KoBaneBchbka B CBOIM JaucepTamiiHiii poOOTI 3a TEMOIO
«/lep>xaBHe ympaBiiHHS TpollecaMu 3a0e3MeUYeHHs] EKOJIOTIYHOI Oe3neku B YKpaiHi»
(2009 pik) [1, c. 15-17] posrusaana eKoJOTidHy Oe3MeKy K HayKOBO-IPAKTUYHY MPOOJIEMY
B paMKax JEp>KaBHOTO YIIPABIiHHA, 3a3HAYalO4M, IO €KOJOTiyHa Oe3leka € CKIIag0BOIO
HAI[IOHAJILHOT Oe3IMeKHu KpaiHu, 10 30iraeThCsi 3 TYMKOIO 3aKOHOJABIS, a came, 4. 4 cT. 3
3akony Ykpainu «[Ipo HamioHanbHy Oe3mnexy Ykpainu». B pamkax mociiikeHHS BOHa
MpoBeia OI[IHKY €KOJIOTIYHOI OE3MEeKH MIJISXOM CIIBBITHOIICHHS TMOKa3HUKIB BUKHUJIIB
HIKIJTUBUX PEYOBMH B aTMoc(epHe MOBITPS Ta KUIBKOCTI XBOPHX Ha TYOEpKynbo3 Ta
KUTBKICTh IOMEPJIMX 3a perionamu Ykpainu. CTaTHCTUYHI 1aH1 Bpa)katoThb. biibIl geTaabHO
HAyKOBEIb aKIEHTYE YBary Ha MOHSTTAX «EKOJIOTIUHE YIMPABIiHH», «IIPUPOJTOOXOPOHHE
VIOPaBIIHHA» Ta «YHPaBIIHHS €KOJIOTIYHOW Oe3nekoro». L{IHHUM € 3ayBa)KeHHS TOTO, IO
cnernudika CYTHOCTI Ta 3MICTy €KOJOTIYHOI Oe3nmeKd Ja€ MiACTaBU JJs 1 pO3MISALy SK
OKpEMOTo HampsiMy B HayIll I€P>KaBHOTO YIIPaBIiHHS.

HactynmHoro HaykoBo poboToro Buainmumo aucepTamiro B.A. JlazapeHko Ha Temy
«AIMIHICTpaTUBHO-TIPABOBE PETYJIOBAHHS €KOJOriuHoi Oe3meku B Ykpaini», 2010 pik [2,
c. 8-10; c. 16—19]. HaykoBuii BHECOK MPAaBO3HABIISA TOJIATAE B JIETATHHOMY JOCIHIKEHHI
IeHEe3W aJMIHICTpaTHBHO-TIPABOBOTO PETYJIOBAHHS EKOJOTIYHOI Oe3leku, ske, Ha HOoro
OyMKy, csrae yaciB KuiBcbkoi Pyci ta Pycwkoi IIpasnu. Takox aBTop 30cepequB yBary Ha
BIICYyTHOCTI ~ 3aKOHOJABYOrO  3aKpilUieHHS 3MICTy Ta  Kiacudikamii  QyHKmin
a/JIMiHICTPATUBHO-TIPABOBOTO PETYIIOBAHHS €KOJIOTIYHOI Oe3MeKH, 3aPOIOHYBABIIHN BIACHY



knacudikamito. ABTOp  CHUCTeMaTu3yBaB  CyO’€KTIB  aaMiHICTpAaTHBHO-TIPaBOBOTO
PETYIIOBaHHSI EKOJIOTIYHOI Oe3neku YKpaiHu, HaJaB XapaKTePUCTUKY UYWHHUKAM, SKi
BIIMBAIOTh Ha €(EKTUBHICTh MPABOBOIO PETYJIOBAHHS €KOJOTIYHOI Oe3neku B YKpaiHi,
BIIMITUBIIM OJHIEID 3 OCHOBHUX NPOOJEM BaXKKUM NUISIX TapMOHI3allll BITUU3HSHOIO
3aKOHOJABCTBA 3 €BPOIEHCHKUM Y 3B’SI3KY 3 BIJICYTHICTIO aHalli3y €(eKTMBHOCTI YHMHHHX
HOpM Ta mpunuciB. Cepejl HaMpsIMKIB YAOCKOHAJICHHS IIOYHUX HOPM, IO PETYIIOIThH
CyCHUIbHI BIJTHOCMHU Yy cdepl 3a0e3nedeHHss Ta MIATPUMAaHHS EKOJOT1YHOI Oe3MeKu,
HAyKOBEI[b BU3HAUA€ HarajibHy HEOOXITHICTH CHUCTEMaTH3allli 3aKOHOJABCTBA, YCYHEHHS
PO301KHOCTEH MIK 3aKOHAMU Ta TEperisj MOBHOBKEHBb JEPKaBHOI 1HCTUTYIIIOHATBHOT
CTPYKTYpPH PpETyJIOBaHHS BKa3aHWX IMPaBOBIMHOCHH. TakoXX, aBTOp TOPKHYBCS
aJIMIHICTPaTUBHOI BIMIOBIJAJIBHOI 32 IPAaBOMOPYIIEHHS y cepi eKOJOryHOI Oe3MeKu.

Hocnimxennsam C.I. MockaneHko Ha TeMy «AJIMiIHICTpAaTUBHO-TIPABOBE 3a0€3MeUeHHS
chepu exosorignoi 6esnexkn» (2011 pik) [3, c¢. 6-7; ¢. 14—15] akneHTye yBary OijbII Ha
BEKTOp1 aJMIHICTPAaTUBHOI BIIMOBIJAIBHOCTI y cdepi ekojoriyHoi Oe3neku. Ilpuaineno
yBary MOPHIWNYHOMY CKJIaAy aJMIHICTPAaTHBHUX TPABOMOPYIICHh B €KOJOTIUHIA cdepi,
3alpOIIOHOBAHO BJIACHY KiIacHQIKaIlil0 aJMIHICTPAaTUBHUX IPOCTYIIKIB Ta OCOOJIMBOCTEH
MPOBA/DKEHHS y COpaBax Mpo aAMIHICTPATUBHI NPOCTYNKU Yy JOCHIIKEHIH cdepi.
Teopernyne 3HauyeHHs 1i€i PpoOOTH TOJSATae B TOMY, IO aBTOpP MPOMOHYE PO3TISLAATH
KaTeTopil0 «EKoJIoTiyHa Oe3rneka» B TPhOX BHMIpax: perioHAJbLHOMY, ACp’KaBHOMY
(HamioHanmpHOMY) Ta Trio0OambHOMY. Takok, IPOAaHA30BAaHO HACTYMHI BaKJIUBI IS
JOCTIP)KEHHS. €KOJIOTIYHOI Oe3MeKH KaTeropli: «IpUpOJOKOPUCTYBAHHS», «EKOJOTTYHUUN
MIPABOTIOPSI0K», «HABKOJUIIIHE TIPUPOJIHE CEPEOBHIILE», @ TAKOXK CITIBBITHOIIECHHS MOHSAThH
«ekoyioriyHa Oe3reka», «Oe3leKa», «HallloHaJlbHa Oe3Meka», «BIIHOCHHH Y cdepi
ekoJsioriuHoi Oe3neku». HaykoBeub NOBEpXHEBO TOPKHYBCA 3ac00IB aqMIHICTPATUBHO-
MIPaBOBOIO PETYJIIOBaHHS €KOJOriyHoi Oe3neku KpaiH €Bponeiicbkkoro Coro3y, TakMX SIK
Cnonydyene KoponiBctBo BenukoOpuranii ta IliBHiuHOi Ipmannmii ta ®enepatuBHa
Pecniybnika HimeuumHa, BHUSBUBINM ICHYIOYY B IIMX KpaiHaX CHCTEMY €KOJIOT1YHOTO
CTpaxyBaHHsI, OTIOJJATKYBAaHHS Ta IJIATEXKiB.

BaxnuBuM mArpyHTSIM Ui HAYKOBHX JOCHIDKEHb Yy cdepi aaMIHICTpaTUBHO-
MPABOBOTO PETyJIOBaHHS EKOJOTiYHOi Oe3meku € pobora JIL.O. €menp 3a TEeMOIO
«AJIMIHICTpPaTUBHO-TIPABOBI 3acaJl YHpaBIiHHSA y cdepi 3a0e3MeUYeHHs] EKOJIOT14HOT
oesnieku nepxkasu», 2019 pik [4, c. 13; c. 18, ¢.22-23; ¢.27-29]. lle oaHe 3 ocTaHHIX
HAyYKOBUX JOPOOKiB, B SIKOMY I'PYHTOBHO JOCHI/’)KEHO CYTHICTh, 3HAUECHHSI, IPUHIUIHN Ta
GyHKIIT ympaBimiHHS B Tpolecax 3a0e3ledyeHHs Ta MiITPUMaHHS EKOJOTIYHOi Oe3meKu
nepxaBu. B po0OOTI iCHye 4ITKMI po3MOAUT Tpyll MPaBOBIAHOCHH y cdepl 3a0e3neyeHHs
eKOJIOTIYHO1 Oe3neKu, a came: MPaBOBIIHOCHMHHM KOPHCTYBAaHHS JOBKULISAM, SKI 3a3BHYail
PETryJIio€e eKOJIOTIUHE MPaBo Ta MPaBOBIIHOCHHM Y cepi QyHKIIIOHYBaHHS YIIOBHOBaKEHUX
OprafiB, IO PEryJIOIThCS came aJMiHICTpaTUBHUM mpaBoM. Linmuit posnin pobotu
MIPUCBSYCHO CYO’ €KTaM YIIpaBIiHHS y cdepi 3a0e3reyeHHs eKOJIOrYHOI 0e3neku B YKpaiHi.
JleTanbHO PO3MIITHYTO OCOOTUBOCTI MisITBHOCTI BUIIHMX JCPKABHUX 1HCTUTYTIB, SKi Ha/IUJICHI
BIIQJIHUMH TIOBHOBQ)XEHHSIMHU, IHCTUTYTIB CHUCTEMH IICHTPAIbHUX OpPraHiB BHKOHABYOI
BJIaM, MICIIEBOTO CaMOBPSIYBaHHSA, a TaKOX, BH3HAYCHO pOJIb TPOMAISTHCHKOTO
CYCHIIbCTBA Ta B3a€MOJIi BCIX BHUIIE NEpeTiueHuX CyO’€KTiB MK €000I0 3 METOI0
BUSIBJICHHS HAMPSMKIB MOAabiol ontuMizarii. [{ikaBuM € BKIIFOUEHHS IO JOCIHIKEHHS
MUTaHHS KaJpoBOro Ta iH(popMaliiHOTO 3a0e3reyeHHs yrnpaBiiHHSA y cdepl eKOJIOTiuHOT
Oe3mekn YKpaiHH, B SKOMY HAayKOBEI[b 3allPOIIOHYBAaB HHU3KY KOHKPETHUX i MO 3MiHi
YCTaJ€HOr0 Ha ChOTOJHI MOPSAKY poOOTH KajpiB Ta 3acTapijioi 3 ypaxyBaHHSM HOBHUX
TEXHOJIOTIYHIX MOXKJIMBOCTEN CHCTEMH JIOCTYITY JIO €KOJIOT19HO1 iH(pOopMaITii.



[TincymoBytouM BUIllE MPOBEJCHHI aHATI3 HAYKOBUX JTOCIIIKEHb 00paHUX HAYKOBIIIB,
MOXHa CKa3aTH, IO Hapas3l B NPABOBIM Haylll BU3HAYEHO POJb Ta MICIE E€KOJIOTIYHOT
0e3neKkyd B paMKax HAaIllOHaJbHOI O€3MEeKH, IPOBEAEHO AOCUTh IPYHTOBHHIl aHajl3 I€HE3U
MPaBOBOI'0 PETYJIIOBAHHS €KOJIOTI4YHOI Oe3neku B YKpaiHi, BUSBICHO Ta KiIacU(IKOBAHO ii
GbyHKINI, MOCTIIHKEHO TMHUTAHHS aJMIHICTPATHBHOI BIAMOBIAAIBHOCTI 3a TOPYIICHHS
€KOJIOTTYHUX HOPM, OKPECJIEHO KOJIO JIepKaBHUX CYO’€KTIB, MOBHOBAXHUX Ha 3A1MCHEHHS
JIeP>KaBHOT €KOJIOTIYHOT MOJIITUKHU Ta 3a0€3MeYeHHS €KOJOT14UHO1 OE3MeKH KpaiHu.

[Ipy 1pbOMyY, HEIOCTATHBO PO3KPHUTO 3MICT KaTeropi «3a0e3lmeueHHs E€KOJOTIYHOI
0e3neKkn» Ta «IIATPUMAHHS E€KOJIOT1YHOI Oe3MeKH», JHIIEe YAaCTKOBO B HAyIll MPOBEACHO
OrJIsiT MDKHApOAHOTO JOCBITY, 30KpeMa, Kpain €Bpomeiicbkkoro Corwo3y, 3 NHUTaHb
HOPMAaTUBHOI'O 3a0€3ME€YeHHs CYCHUIBHUX BIAHOCHH B cdepl MIATPUMAHHS E€KOJIOTTYHOI
Oesreku, peamizalii 3aco0iB aaMIHICTPAaTUBHO-TIPABOBOTO PETYJIOBAHHS EKOJIOTTYHOL
Oe3reKy, BU3HAYCHHS MICIISI Ta MPaBOBOI POl HEACp)KaBHUX Ta MIKHAPOJIHUX CyO’€KTIB B
aJMIHICTPATUBHO-TIPABOBOMY DPETYJIIOBaHHI €KOJoriyHoi Oe3neku. o Toro xk, MOIIBHUM
3aNUIIAE€TbCA  TONIYK HAmNpsSMKiB  YAOCKOHAJEHHS JII0YOro 3aKOHOJABCTBA  IIOJO
aJMIHICTPATHBHO-TIPABOBOTO PETYJIOBAHHS CYCHUIBHUX BITHOCHH B cdepl MiATpUMaHHS
eKoJIoriyHoi Oe3neku. OKpecaeHui HaMu NepestiK MPoOJIEeMHUX 1 MaJI00CIIKEHUX TUTaHb
103BOJIsI€ C(HOPMYBATH BEKTOP MalOyTHIX HAyKOBUX MOILIYKIB B IbOMY HAaIIPSIMKY.
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4. €menp JI.O. AamiHICTpaTUBHO-TIPABOBI 3acajy yNpaBIiHHSA y cdepi 3abe3neueHHs
€KOJIOTTYHOT Oe3neKu Jep>kaBu: aBToped. auc. ... JoK. opu. Hayk: 12.00.07. Xapkis, 2019.
42 c.

Bboiiko O.I.

CTyJeHTKa 3-ro Kypcy cneuianbHocTi «IIpaBoy»
Mapiynonscbkoro xkonemxy JIBH3

«IIpnazoBchbKuil nepKaBHUN TEXHIYHUIN YHIBEPCUTET»

IMPOBJIEMH 3 OPEHJIOIO )KUTJIA B YKPAIHI:
AHAJII3 IIPABOBOI TEOPIIi TA PEAJIIN

AKTyanpHICTP TIUTaHb OPCHIM JKUTJIA B YKpaiHi JOCHTh BHCOKA, TaK SK BEIUKa
KUIBKICTh JIIOJEH 131Th Y BIAPSAKEHHS, MOJOPOXKYIOTH a00 X MPOCTO 3MIHIOIOTH MICIIE
MPOXKUBAHHSA y 3B’SI3KY 3 BUHUKIMMU OOCTaBUHaMH a00 OCOOMCTHMH YHOJIOOaHHSIMH.
3po3ymino, 10 MPUDKIHKAIOYH B Yy)KE MICTO, TEepell KOXKHOK JIFOJIMHOIO TIOCTa€ JIOTiuHe
MUTaHHS BUOOPY MICISl MPOXKUBAHHSA, 1 HA JAHUM MOMEHT OUIBIIICTh MPUDKIKUX pOOIATH
BUOIp HA KOPUCTH OPEHH JKUTJIA.

Merta mi€i crati — TOCHIIUTH TPOOJIEeMH, SIKi BHHHKAIOTh Y pa3i YKJIaJCHHS JOTOBOPY
OPEH/IM JKHTIA Ta 3alPONMOHYBATH IUISIXH 1X TIO0JaHHS

JloroBip HaiiMy (OpeHIM) KUTJIA — 1€ Yyroja, Ha OCHOBI SIKOi 3[IIHCHIOETbCA Mepenaya
(HagaHHS) TEBHOTO MaiiHa o0c000I0 Yy BOJIOAIHHA 1 KOpUCTYBaHHSA (ab0 TIIBKU
KOPUCTYBAaHHA) 1HIIIM 0co0i 6e3 mepexody 10 OCTaHHBOIO MpaBa BIACHOCTI, TOOTO 0e3
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IpaBa poO3MOpAKATUCSA. Bl1acHHKOM MaiiHa 3aIHMIIAEThCs OPEHI0AaBEIb.

B Ham yac 0roBOpH OpeHAM € albTePHATHUBOIO 3a0e€3MeUeHHs] TPOMAJSH IpaBa Ha
&UTII0. PaHimie, me B MHMHYJIOMY CTONITTI, L0 (YHKLIIO B IEpEeBa)KHId OLIBIIOCTI
BUKOHYBaJa jep>kaBa. JKuTio HajaBanocs 0€30IU1aTHO B 0araToKBapTUPHUX OyAMHKAX, a00
BIIBOJIUJTUCS TEPUTOPIi mia OYyAIBHUIITBO KUTJA B MPUBAaTHOMY cekTopi. OHaK, HAa JaHUU
gyac IbOr0 He BimOyBaeTbes. | equHUN MOJNOIB JJIA TOTO, MO0 JKUTH OKpeMO BiJ OaThKiB
oOupae opeHay *kumia. OgHaK B peasibHOCTI MPHU YKIIAJEHHI JIOrOBOPIB OPEHAN BUHHUKAE
Oarato mpo0OJieM B SKUX HEOOX1THO po3iOpaTucs.

3a Qopmoro ykiagaHHs, 3T1IHO MOJO0XKeHb LIUBiLIBHOTO KOJekcy YKpaiHH JTOTOBIp
OpPEHJIM KUTJIa Mae OyTH MPOCTUM MUCHbMOBUM. lle 03Hauae, 110 HOTapiaabHE MOCBITYEHHS
TaKUX JOTOBOPIB, Tak caMoO, SIK 1 JepXaBHa peecTpailiss He norpiOHi. lle mnpsmo
nepeadadeno cr. 811 IuBinmeHoro Komekcy Ykpaiam (mami — IIK). BunstkoMm € morosip
OpEH/M KUTJIA 3 BUKYIIOM, SIKU Oyzae oxapakrepu3zoBaHui nani. OgHAaK BapTO 3ayBaXKHUTH,
10 MpU YKIJIAJEHH1 JI0TOBOPY B YCHIM (opMi, SKIIO CTOPOHAMHU BUCTYMAIOTh ABI (P13MUHI
0coOM, TaKui JIOTOBIp HENIWCHUM HE BBaXKaeThCs. JlaHe TBEpIKEHHsS MPSAMO BUILIUBAE 13
ct. 218 IIK. OgHak Ha TpakTHIl OJHA 13 CTOPIH MOXE 3IIITOBXHYTUCA 13 MPOOIEMOIO
JOBEJIeHHS (PaKTy YKJIaJIeHHS TaKOro JOTOBOPY Yy pasil Horo 3anepeueHHs iHiow. B Takomy
BUIMAJKYy, 3TIHO TIOJIOKEHb BKa3aHOi cTaTTi, (akT yKIaJAeHHS JOTOBOPY MOTPIOHO
JOBOJMUTH B CyJi 1 MOJaBaTH IHCHMOBI, ayaio YW BiJeO JOKa3W, SKI HE 3aBXKIU € Yy
3aiikaBjaeHoi cTopoHH. Uu Oyae B TakoMy BHUIAIKY 3BEPHEHHSI JO CyIy EKOHOMIYHO
OoOTpyHTOBaHUM — BIJIIIOB1/Ib OYEBUTHA.

Takox, Oarato mpoOsieM BHUHUKAIOTh NMPU BUKOHAHHI 3000B’s3aHb 3a JTIOTOBOPOM
openau. lle moB’s3aHO 3 TUM, IO MPHU MOTO/KEHHI YMOB JIOTOBOPY 1 3000B’sI3aHb CTOPIH,
0CcO0JIMBO B yCHIM (hOopMi, BOHU YK€ YaCTO BIIXUISIOTHCS BiJl MOyIoKeHb rinaBu 59 11K, 1 He
3BepTalOThesl A0 3MicTy cT.cT. 813-822 nporo koxekcy. IlpuunHOIO TOMy MOXe OyTH
IOpUJMYHA HEOCBIYEHICTh YYaCHHUKIB TPAaBOBIIHOCHH, HENAJEKOTISIHICTh 1X II0/I0
MOKJIUBUX MPOOJIEM, sIKi BUHUKHYTh Y MailOyTHHOMY MPU KOPUCTYBaHHI XKHUTJIOM, T€ caMe
HE JIO/ep)KaHHS MUCHMOBOI (OPMHU JOTOBOPY, 3JICHUI YMHUCEN MIOA0 HE BUKOHAHHS
000B’SA3KiB.

Pimennss moxyTts OyTu pizHi. Tak, sKkmo ocoba BiguyBae ce0e HE OCTaTHHO
KOMIIETEHTHOIO, 1100 3HATH BCl IOPUIWYHI TOHKOINI, BOHA MOXE 3BEPHYTHCS 3a
podeCiiHOI0 JOTIOMOTOI0 J0 PieNTOpPiB. AJie MOTPIOHO OCTEpIraTucs Tak 3BaHUX «UOPHHUX
pientopiBy. SKII0 kK NpH YKIaJAaHHI IOTOBOPY IILOTO 3p00JieHO HE Oyllo, TO CTOPOHA, sKa
CTpaXKJa€ BiJl HEHAJIE)KHOTO BUKOHAHHS 1HIIIOK CTOPOHOIO CBOIX OOOB’S3KIB Ma€ MpPaBO Ha
PO3ipBaHHS JOTOBOPY 3 MiJICTaB Ta B opsAKy cT. 825 I[K.

BuH#KaIOTH TakoX MEBHI TPYAHOII 1 MPH 3aCTOCYBaHHI HOPM IPO OPEHIY, B TOMY
BUMAJKY, KOJIM O/HA 13 cTopiH momepina. | xoua LIK BperynpoBye 11i MUTaHHS Ha MiACTaBl
ct.cT. 814, 824, HeBperyibOBaHMMH € BUIAAKH, KOJIU JOTOBip OyB YKIaJeHUH 3
IOPUJIMYHOI0 0CO0010, sKa JIKBIAyeEThcs. Toai Tpeba 3acTOCOBYBATH aHAJIOTIIO 3aKOHY.
VYdacTe IOpHUAWYHHX OCI0 SK CTOPOHH JOTOBOPY OpPEHAM Ma€ Miclleé MpH YKIAJCHHI
JIOTOBOPIB OPEH/TU JKHUTJIIA 3 BUKYIIOM.

[ToTpiOHO 3a3HAUMTH, MO OpEHAA 3aBXKAH HOCHUTh TUMYACOBUI XapakTep Ta MicCIis
3aKiHUEHHS TePMiHY OPEHIU MaiHO MiAJsArae moBepHEeHHIO opeHaoAaso. Ane y 2008 pori
[uBinpHMI KOAeKC YKpainu OyB gomoBHeHui cT.810-1, sika mepeadayae BUMAIKU BUKYILY
OpEHJIapeM B35TOTO B HaillM MaiiHa — OpeH/ia KuTJa 3 BUKynom. Lle € ocoonuBuii BU HaliMy
xuTia. BiH BimOyBaeThcs HACTYIHMM YHHOM: HaiiMad (SK mpaBuio ¢izudHa o0coba)
3a3majierigb ooupae codi )KHUTIO Ta YKIaAa€e JOTOBIpP 3 IOPUIANIHOIO 0CO0O0I0, KA e KHUTIIO
KyIye 1 Tepeae B OPeHIy Ha JTOBIOTPUBAJIHNIA CTPOK y KOPHUCTYBAaHHS HaiiMada, a TOU B
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CBOIO Yepry BHOCHTb 00YMOBJIEHY JOIOBOPOM OPEHIY IUIATY, 1 MICHS CIIATH BCIX OPEHIHUX
TIaTeXiB (Ha yMOBax JIOTOBOPY YU JIOCTPOKOBO) OTPUMYE II€ KHUTIY Y BIACHICTh. binbi
neTanbHO 1 mpouenypa npomucaHa y Ilocranosi Kabinery MiunictpiB Ykpainu Bij
25.03.2009 Ne 274 «IIpo 3aTBepIKEHHS MOPSAKY OPEHIU >KHUTIA 3 BUKyNom». OJHaK,
npobiieMa ToNIATaE y TOMY, IO TaKUil MeXaHi3M B Hallii KpaiHl MNpPaKTHYHO HE
3acTocoByeThes. [IpuunHamMu TOro mMoxke OyTH MOOOIOBAaHHS MIAXPaWChKUX CXeM 3 OOKY
MIMPUEMCTBA-OPEHAO0IABIS, a TAaKOXX HEBIEBHEHICTh Yy CTaOUIbHOMY MalOyTHHOMY
¢bi3ugHOi ocoOu-opeHmaps. B maHiil cuTyarii gep)kaBa Mae CTaTH TapaHTOM TOTO, IO
HaliMOJIaBellb HEe 3IMCHUTH IIaxpalchbki cxeMH, a HaiiMaud Oyje 3abe3nedyeHuid TOCTaTHIM
KUTTEBUM PIBHEM JJI1 TOro MO0 JNECATWIITTSIMH BUKOHYBATH B3TI Ha ceOe (piHAHCOBI
3000B’A3aHHS.

OxpeMoro TpoOJieMOI0 MOXKHA BHAUIMTH HaiiM (OpeHay) JKWTIa 3a JOrOBOPOM
couianpHOoro HaiiMy. OCHOBHUM OOOB’SI3KOM HaWMOJaBIISl 3a JOTOBOPOM COI[IJIbHOTO
HaliMy € mepellaHHs HaliMayeBl COLIAJIbHOTO JKMUTIA, MiJl SKUM, PO3YMIETHCS JKUTIO BCIX
dbopMm BracHOCTI (KpiM COMIAJIBHUX TYPTOXKHUTKIB) 13 KHTIOBOrO (DOHIY COIiaJbHOTO
npu3HadeHHs. s 3amydeHHs A0 JKUTIOBOTO (POHIY COIIAIbHOTO MPU3HAYEHHS KUTIA 3
MIPUBATHOTO JKUTIIOBOTO (DOHTY 3aIPOTIOHOBAHO JBA MEXaHI3MHU.

[lepmmii — BUKOPUCTAHHS MPHUBATHOTO KUTIOBOTO (DOHAY Ha JOTOBIpHUX 3acajax.
CtpykTypa B3a€MOBITHOCHH, $Ki CKJIQJalOThCS B TIPOLIECI 3allyueHHS MPUBATHOTO
KUTIIOBOTO (POH]IY HA IOTOBIPHUX 3aca/iax Ma€ TaKUil BUTIIS:

1) Mik OpraHOM MiCIIEBOTO CaMOBPSITyBaHHs a00 1HIIMM YIIOBHOBR)KCHUM OPraHOM Ta
BJIACHUKOM  JKHTJIa  BHUHUKAIOTh  MPABOBIJIHOCHMHU,  OIOCEPEIKOBaHI  JIOTOBOPOM
KOMEPIIHOTO HaltMYy JKHTIIA;

2) MI>K OpraHOM MICIIEBOTO CaMOBPSIIyBaHHS a00 1HIIKM YIOBHOBa)KEHUM OPraHOM Ta
0co0010, sika MOTpeOdye OTPUMAHHS COIIaJbHOTO KHUTJa, BUHUKAIOTH IPABOBIIHOCHHH,
OIIOCEPEKOBAaHI JJOTOBOPOM COLIATBHOTO HAWMY JKUTIIA.

Hpyruii — cyOcuayBaHHS OpEHAHOI IUIaTH. BIiIMOBIZHO [0 3ampONOHOBAHOTO
MexaHi3My, oco0a, ska TnoTpedye OTpUMaHHS COLIAJBHOTO JKUTJIA, CaMOCTIHHO
3HAXOJIUTHUME KXUTJIO Ha puHKY. CaMOCTIITHO HaiiMaueM CIIJIauyBaTUMEThCS CyMa Y pO3Mipi,
mo He mnepesuinye 20 BiJICOTKIB CYKYITHOTO JOXOJly HaiiMada Ta 4IEHIB Horo cim’i, siki
MPOKUBAIOTH PA30M 3 HUM. Pi13HUIIS MOKPUBATUMETHCS 32 PAXyHOK JIEpKaBHOI CyOCHIll Ha
opeHaHy miary [1].

[IpoGnema i mepuIoro i Apyroro BapiaHTy KPUETHCS y OaHANIBbHIN BiJICYTHOCTI KOIITIB
Ha (iHAHCYBaHHS TaKUX MPOTPaM.

TakuM yrHOM HaMu OyJM MpoaHaNi30BaH1 BCl HAHOUIbII 3HAYYILI MPOOIEMH OpPEHAU
KUTIIa B YKpaiHi 1 MiJCyMOBYIOUH BHIIE HABEJIECHE MH MOXEMO JINTH BHCHOBKIB, IO iX
BUpIIIEHHS He € mpocTuM. Jlo cyniB B Haml 4yac 3BEPTATUCH OYXKE JIOPOro, KOUITIB Y
AepKaBu Ui 3a0€3MEeYCHHS TapaHTid COIIATbHOTO JKHWTIAa Ta OPEHAW 3 BHUKYIIOM
HeZocTaTHRO. byneMo crofiiBaTucs Ha MOKpaIEHHS 1€l cUTYyalli B MalOyTHbOMY.

[ToTpibHO 3ayBakuTH, MIO0 HAHOUIBII TOCTPOIO MPOOIEMOIO B OCTAHHIA MiCALb €
HECITPOMOXKHICTh TPOMAJISTH BUKOHATH CBOT1 3000B’sI3aHHS 3 OIUIATH IIOMICSYHOI IJIATH, SIK
3a JJOTOBOPOM TPOCTOI MOOYTOBOI OPEHAM KUTJIA, TaK i KUTJIA B3SITOTO B KPEIUT YU 3a
JIOTOBOPOM 3 ToAanbsiM BUKynoMm. CkiagHa EKOHOMIYHA CHUTYyaIlisi Ta CTarHallis
EKOHOMIKM TaKOX MOXKE 3aBaJUTH JIep>KaBi BUKOHYBAaTH CBOI 3000B’sS3aHHA 3 INHUTaHb
(b1HaHCOBOI MIATPUMKH CEKTOPY CoIliayibHOTO *)uTia. lle HaranpHa mpoOiema, sika Ha TaHUU
yac HE MOKe OyTH BHUpIIIEHA B MPABOBOMY IIOJIi, OCKUIBKH 3JIMIIAETHCS BiIKPUTUM
NUTAaHHA: «4Yd TIANAJa€ 3arnpoBaHKCHHS KapaHTUHHUX 3axoiB MiA (popc-MaxopHHIA
BUIIAJIOK?», «4YMd 3BUIBHSIOTH HasiBHI OOCTaBMHHM OpEHIApiB BiJ CIUIATH IMIOMICSYHHX
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OpPEHIHUX TUIATEXKIB?», «4U OyIyTh NIepe0avueHi KOMIEHC Al JUisi OPEHIO0IABIIIB Ta 3 SIKUX
mkepen (QiHaHcyBaHHsS?». Haxkanb, 11l TUTaHHS 3aJUIIAIOTHCS BIAKPUTUMHU H KOHUE
noTpe0yIOTh BIANOBIIEH HA HOPMAaTUBHOMY PIBHI.

CnuCcOK BUKOPUCTAHOI JiTepaTtypu
1. KontoxoBa €.0. JloroBip colialbHOr0 HaiiMy (OpeHIIH) KUTJIAa 3a 3aKOHOJABCTBOM
Ykpainu. aBTOpedepar JIAC. URL:
http://dspace.nlu.edu.ua/bitstream/123456789/10862/1/Konyukhova_Ye_ A 2016.pdf
2. luBinpHuii komeke Ykpainu. 3akoH Ykpainu Big 16.01.2003 p. Ne 435-1V. Bioomocmi
Bepxoenoi Paou Ykpainu. 2003. No 40-44. Cr. 356. URL:
https://zakon.rada.gov.ua/laws/show/435-15

Bopor C.I'.

3100yBad BuIoi ocBiTH 2 Kypcy OC «bakanaBpy»
crnernianbHOCTI «IIpaBo» eKOHOMIKO-TIPaBOBOTO (PaKyJIbTETY
MapiymosibChbKOTO JIepKaBHOTO YHIBEPCUTETY

MPOBJIEMM PETJIAMEHTAIIIL IOTOBOPY NNEPEBE3EHHS

B Ham dYac muTaHHA TEpeBE3E€Hb € JOCUTHh AaKTyaJlbHHM Ta MPIOPUTETHUM IS
TPAHCIOPTHOI MOMITUKH YKpaiHu, 60 BOHO HAamNpsMy IOB’S3aHO 3 €KOHOMIYHOIO CUTYaLlI€l0
B KpaiHi, TOMy NMOTPIOHO BUPIMIMUTH BCI Ti MPOOJEMHI MUTAHHS Ta HE3PYYHOCTI, SIKI MalOTh
Mmicie OyTH, 30KpeMa 1€ MUTaHHs perjiaMeHTy Ta HOro akTyallbHOCTI.

JloroBip TiepeBe3eHHS — 1€ JOTOBip, 3a SKUM OJHAa CTOpPOHA (IEPEBI3HUK)
3000B’S3y€TbCS  HAJATH JPYTiil CTOPOHI (3aMOBHHUKY) TOCIYTM 3 TPAHCIOPTYBAaHHS
oci6/6araxxy/HagjaHHsa MICIlsl B TPAHCIIOPTHOMY 3aco01 TOINO, a 3aMOBHUK 3000B’SI3YEThCS
OIJIATHTH HaJlaHi oMy mociyru [2].

B Ham dyac muTaHHA TepeBe3eHb € JOCUTh AaKTyalbHHM Ta MPIOPUTETHUM ISt
TPAHCTIOPTHOI MOJITUKHA YKpaiHu, 60 BOHO HANpsIMy MOB’sI3aHO 3 €KOHOMIYHOIO CUTYaIIi€l0
B KpaiHi, TOMY NMOTPiOHO BUPIMIKTH BCl T1 MPOOJEMHI NUTaHHS Ta HE3PYYHOCTI, Ki MarOTh
Miciie 0yTH, 30KpeMa Iie MUTaHHSA 1 peTJIaMeHTY.

Ha choronmHi €quHOTO 3aKOHY, SIKMU PEryiIO€ TIEpPEeBE3CHHS, Ha JKajlb, HE MPUHHSITO,
xo4ya Oynu crmpobu ioro crBoputh. Ha Temep Bci muTaHHS, MOB’S3aHI 3 MEPEBE3CHHSIM
BaHTaXI1B, PETIAMEHTYIOTbCSI HU3KOK OKPEMMX CTaTei pi3HHUX 3aKOHIB, mocTtaHoB KMV Ta
Pagu MinictpiB Ykpainu, Hakazamu MiHiCTepcTBa TpaHCTIOPTY YKpaiHu Ta iH.

3rigHo 3 posnopsypkeHHsMm Kabinety MinictpiB Ykpainu Bim 30 tpaBus 2018 p.
Ne 430-p, ocHOBHMMH HampsMaMu peatizallii TPaHCTIOPTHOT CTpaTerii BU3HAYECHO:

— BIPOBAKCHHS CIIEKTPOHHOTO YyPSAYBaHHS 3 METOK 3HWKCHHS HaBaHTAKEHHS i
CTPOIIEHHS aIMiHICTPaTUBHUX MPOLEAyp s Oi3HECy;

— BIPOBA/DKCHHS CEPBICIB EIIEKTPOHHOTO HAJaHHS aaMIHICTPATHBHUX IMOCTYT B
TPAaHCIOPTHIH ramysi;

— 3a0e3MeUYCHHs PO3BUTKY CEPBICIB IOCTYITy 110 MyOutiuHo1 iHdopMmarii i T.1. [1].

Xoua eJIeKTPOHHI CEePBICH ¥ MOJETAaTh NOITYK HEOOXITHUX CTaTe, ane KapAHHAIHLHO
BOHH CUTYaIlil0 HE 3MIHSATb.

OCHOBHUMHM HOPMAaTHBHO-NIPABOBHUMM AaKTAMHM, SIKI MICTATh 3arajbHi IOJOXEHHS €
locniomapcekmii kogexke Ykpainu Big 16.01.2003 Ta IluBinpHWMI Komekc YkpaiHu Bin
16.01.2003
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Okpema BapTO BUIUIMTH CIEliaibHI HOPMAaTHBHO-TIPABOBI aKTH TakKi SIK 3aKOHH
VYkpaiau: «lIpo 3amizanunuii Tpancmopt» Big 04.07.1996, «IIpo TpaH3UT BaHTaxiB» Bij
20.10.1999, «lIpo Tpaucmopt» Bim 10.11.1994, Komekc TOproBeIbrHOTO MOPEIUIABCTBA
VYkpaiau Bix 23.05.1995; tpancnoptai ctatytu: CTaTyT 3a1i3HHIL Y KpaiHH, 3aTBEPKSHUM
[TocranoBoto KabGinery MinictpiB VYkpaiam Big 06.04.1998, Craryr aBTOMOOITBHOTO
tpancriopty YPCP, 3arBepmkennii [loctanoBoro Pagm MinictpiB YPCP Big 27.06.1969,
Craryr BHyTpimiHbOro BoaHoro tpaHcnopty CPCP, 3atBepmkenuili moctaHoBow Panu
MinictpiB CPCP Big 15.10.1955 p.

OCHOBHOIO TIPOOJIEMOIO perjlaMeHTallli I0rOBOPY MEPEBE3EHHS € BIJCYTHICTh €JUHOTO
3aKOHY, IKMM OXOIUIIOBaB OM B cOO1 BC1 CTATTI MOB’sI3aH1 3 TIEPEBE3CHHAM, 00 TI HOPMHU, SIKI
€ 3apa3 pO3KUIaHI MO PI3HUM HOPMATHBHO-TIPABOBUM aKTaM, IIO0 € TyK€ HE3PYIHHM.
T.O. KonstHkoBCchbKa y CBOIl mpalli BUKIAjda CBOIO IO3HMINO, 3TITHO SKOi ICHYIOUa HHUHI
cXema MPaBOBOTO PETYITIOBAHHS TMEPEBE3EHHS BAHTAXIB CTPaXXKJA€ 3aCTapuIICTIO ACSKHUX
HOpPM, HEITOBHOTOIO PETJIaMEHTaIlii, 1 Hi B SIKOMY pa3l He MOXE 3aMIHHTH COOOI0 €TWHUM
3aKOH TMPO 3aTBEP/KCHHS TMPaBHJ TEPEBE3CHHS, SKUH MIir OW  yHopsaKyBaTu
B3a€MOBIJIHOCHHH YYaCHHUKIB IepeBi3HOro mnporiecy [3, c. 4].

[lincymoByrOUHM, MOKHA JIIATH BUCHOBKY, 11O JJIs BUPILIEHHS TPOOJIEM periaMeHTalii
JIOTOBOPY TEPEBE3CHHS MOTPIOHO CTBOPUTU OKPEMHI 3aKOH, B SIKOMY OyAyTh MICTUTHUCS
CTaTT1, JUIsl BPETYJIIOBAHHS BIAHOCHH M1 3aMOBHUKOM, IIEPEBI3HUKOM Ta JAEPHKaBOIO.

Cnmncox BUKOPHCTAHOI JiTepaTypu
1. Ilpo cxBanennss HarioHanbHOI TpaHCIOPTHOI cTparterii Ykpainu Ha mepiox go 2030
poky: Posnopsmxenns Kabinery MinictpiB Ykpainu Big 30 tpaBus 2018 poky Ne 430-p.
URL: https://zakon.rada.gov.ua/laws/show/430-2018-p (nata 3Bepuenns: 14.04.2020).
2. JloroBopu NeEpeBE3EHHS: 3arajibHa XapaKTepUCTUKA U OCOOIMBOCTI iX OKpPEMHX BHU/IIB.
Iumepaxmusna oyxeanmepisi. 20109. URL:
https://interbuh.com.ua/ua/documents/ib/9751/16512 (nata 3BepHenns: 14.04.2020).
3. KomsukoBceka T.O. IlpaBoBe perysiroBaHHsS TIE€pEBE3€Hb BAHTAXKIB B MPIMOMY
3MIIIAaHOMY CTOJy4YeHHI: aBToped. AUC. Ha 3M00YyTTS HAyK. CTYNEHs KaHJ. IOpHUA. HayK:
cret. 12.00.03. Ogxeca, 2007. 19 c.

bouaposa /I.B.

CTyIeHTKa 3-ro Kypcy creniansHocTi «[IpaBoy»
Mapiynonscbkoro xkonemxy JIBH3

«IIpnazoBchbkuil nepKaBHUN TEXHIYHUIN YHIBEPCUTET

HIHHI TAITEPU TA I'POLIL AK OCOBJINBI OB’€EKTHU HUBIJIBHOI'O ITPABA

AKTyanpHICTP TEMH TMOJATAE B TOMY, IO PUHOK I[IHHUX THAamepiB € BaXJIMBUM
THCTPYMEHTOM JiepaBHOI (DIHAHCOBOT TMOJITUKH; OCHOBHUM BaKejeM, uepe3 sKul
pearnizyeTbes AaHa (QYHKINS, € PUHOK ACpKaBHHUX IIIHHUX MAmepiB, 3a JOMOMOTOIO SIKOTO
JepkaBa BIUTMBAE HA TPOIIOBY MAacy i, OTXKe, HAa PO3IMIMPEHHS Y cKopodeHHs piBas BHIL.
Takum YMHOM, PUHOK LIHHUX ManepiB HEOOXiMHUM A PO3BUTKY KpaiHH 1 CYCHIIbCTBA B
ijoMy.

[limHl mamepu Ta TpoIIl CTaad OCOOJMBHUM OO ’€KTOM IIMBUIBHOTO IIpaBa, TOMY
3acIyroBYIOTH ocoOmBoro po3rsiny. ['masa 13 IIK Ykpainu i 4. 1 cr. 192 1K nepenbaygae,
10 TPOIII — 11€ 3aKOHHUH TIJIaTIXKHUMN 3aci0, 000B’SI3KOBUH /10 TPUHMAaHHS 32 HOMIHAJIBHOIO
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BapTICTIO Ha BCii TepuTopii YKpaiHU Ta BU3HAE TPUBHIO SK TPOIIOBY OAMHUINIO YKpaiHHU.
He BuK/I09a€eThCs MOKIIMBICTS BUKOPUCTAHHS B HAIIM JiepKaBl BAIIOT 1HIINX JIep)KaB, aje
Yy BU3HAYEHUX BHITAJIKaX Ta MOPSAKY, BCTAHOBICHUX 3aKOHOM.

Posrasa mux 00’ €KTiB CTijx 3A1MCHIOBATH 3 YpaxyBaHHSIM €KOHOMIYHOI HAYKH TOMY IO
TpOIIi MiJANAJAI0Th MiJl 00’ €KT BUBYCHHS II1€] HAYKH, a TIPABO JIMIIIE 3aKPIILIIOE, PETYIIOE Ta
OXOPOHSIE TPOIIOBI BITHOCHHU. EKOHOMIUHA CYTHICTH TpOIICH — Tpolli e crerudiqHui
TOBAapHUM BUIJIAJ, 3 HATYPAJbHOK (POPMOIO SKOIO IOB’A3Y€ThCA CyCHUIbHA (QYHKIISA
3arajabHOrO €KBIBAJICHTY.

DyHKITIT TPOIIeH:

1) BapricHa (Oyab-sIKHI TOBAap MOXKHA MPHUPIBHATH IO BU3HAYCHOI CYMH T'POIIEH, IO
JIa€ KIJTbKICHE CIIBCTaBJICHHS BEJIMUYUHU TOBAPY);

2) miaTikHa (TpoIi sIK 3aci0 MIaTexy);

3) obOsikoBa (TpoIli BHCTYHAIOTh TOBApOM, SKHH MOXKE€ OYTH BUKOPHUCTAHHM JUISI
KYIiBJ1 OyJb-SIKOrO TOBapy YU MOCIYTH);

4) HakonuuyBasibHa (TpomIi sIK 3aci0 HAKONMHWYCHHs, 30CPEKEHHS Ta CTBOPCHHS
CKapOiB);

5) ¢ynkIiis cBiTOBHX rpoieii (TpoIIi CIyKaTh Bce3araJbHUM IUIATIXKHUM 3ac000M i
BHUCTYIAIOTh B SIKOCTI MIXKHAPOIHOTO IUIATIKHOTO 3ac00y MpH KYMIBII-MIPOIaXKy TOBApIB 3a
KopaoHoMm) [1].

['pomri MOXyTh OYTH NMpPEAMETOM JIOTOBOPIB MO3UKH Ta Kpeauty (cT. 1046, ct. 1054
[K). Meroro Takux JTOTOBOPIB € CTPOKOBE, OE3CTPOKOBE UM BIJIJIATHE KOPUCTYBaHHS
IpOIIOBUMH KomTamH. Takok BOHM € mpeameroM Heyctodku (cr. 551 LK), 3amarky
(ct. 570 LK) Ta noroBopy ympasiinas maitHoMm (ctT. 1029 11K).

['pomi ik 00’€KTH LMBUIBHUX MpaB OyBalOTh FOTIBKOBI, OE3rOTIBKOBI 1 B €JIEKTPOHHIHN
dbopmi.

BianosigHo g0 4. 1 ct. 194 [IK 1iHHMM manepoM € JOKYMEHT YCTaHOBJIEHOI (opMH 3
BIJIMOBITHUMH PEKBI3UTAMH, 1110 MOCBIAYY€E TPOIIOBE a0o iHINE MaifHOBE MPaBO, BU3HAYAE
B3a€MOBIJTHOCMHU €MITEHTA IIHHOTrO Mamnepa (ocolu, sika BHAala I[IHHUMA Mamip) 1 ocoow,
sKa Ma€ MpaBa Ha [IHHUNA mamip, Ta nepeadadae BUKOHAHHS 3000B’s13aHb 32 TAKUM I[IHHUM
nmanepoM, a TaKoXK MOXJIMBICTH Tepelnayl MpaB Ha I[IHHUI Namip Ta MpaB 3a LIHHUM
nanepoM 1HIIUM 0c00aM.

O3Hak¥ [MIHHUX TanepiB:

1) o3Haka JdibepanbHOCTI (03HAYa€, MO0 TPAAUIIAHOI (GOPMOIO IIHHOTO Manepy €
nuchbMoBa (opMma);

2) o3Haka (hopManbHOCTI (I[IHHUH Tamip BBaKaTHUMEThCS NIHCHHM ITUINE 33 YMOBH
JOTPUMAaHHS psly HEOOX1THUX PEKBI3UTIB);

3) npe3eHTaliiiHUi XapakTep (HEOOXigHa JJIs TOro, 00 JIETITUMYBAaTH KPEIUTOpPa B
SKOCTI HOCisI TIpaBa i MO0 3000B’s3aHa ocobOa Oyina BIIEBHEHA, IO BOHA BUKOHYE CBOE
3000B’s13aHHS HAJICKHIN 0Cc001);

4) abctpakTHiCTh ( O3HAYae, MO0 BUMOTa, B MIATBEPKCHHS SKOi BUAAHUU I[IHHHN
narmip He 1MoB’si3aHa 3 TI€l0 MiJCTaBO0, Y 3B A3KY 3 KOO BiH OyB BUJAaHU);

5) aBTOHOMHICTB (0Cc00a, siKa MpuIdaia Ha 3aKOHHMX MiJIcTaBaxX IIHHUHN Tarip BOJIOJIiE
TaKUMH K TpaBaMU BHUMOTH SIK 1 OCOOHM, SKI BOJOAUIM IIHHUM TamepoM 0 WOro
BIJTUY>KEHH);

6) myOJsiyHa TOCTOBIPHICTH (ITOJIATAE B TOMY, IO MPOTH JCPXKATENs I[IHHOTO Manepy
HE MOXYTh OyTH BHCYHEHI 3allepeueHHs, fKi TIPYHTYIOTbCS Ha BIJHOCHHAX 3 HOro
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nonepeaHukamu) [1].

3rigno 3 cT. 3 3Y «lIpo miHHI manepu Ta GOHJAOBHN PUHOK» € HACTYITHI BUIU IIHHUX
namnepiB: Ha Ipej siBHUKA, IMeHHI abo opzepHi. L{iHHI manepu Ha mnpej’sSiBHUKAa BUIBHO
o0epTaroThcsl Ha (POHIOBOMY PHUHKY Ta BOJIOAIIOTH MIJBUIIEHOIO 00Ir03aTHICTIO. IMEHHUM
IIHHAM TallepoM BBaXAIOThCA IIHHI Tamnepu, fAKi MepelaloThCsl IUIIXOM IOBHOTO
iHmocamenTy. OpJiepHUMH BBa)KAalOThCS IIHHI TAlepu y SKUX IpaBa, MepeadoadeHi B HUX
MOXK€E 3A1MCHUTH Jinille ocoda sika Ha3BaHa B LIbOMY Mamepi abo cobaka, sika mpu3HaueHa
po3MOpsHKeHHAM (HaKa30M) 0coOH, Ha iM’s IKO1 BUaBaBCs IIHHMM mamip [1].

[uBinpHUM KoJaeKCe YKpaiHu y cT. 195 Takox 3A1MCHIOE TPYITyBaHHS IIHHUX IarepiB:

1) maiioBi, sIKi 3aCBiTYyIOTh y4acTh BJIaCHMKAa TaKMX I[IHHUX manepiB (iHBecTopa) y
CTaTyTHOMY KamiTajli a0 aKTHUBax €MITEHTa Ta HAJal0Th BJIACHUKY 3a3HAYCHUX LIHHUX
narnepiB (1IHBECTOPY) MPaBO Ha OTPUMAaHHS YaCTUHH MPUOYTKY (I0XO0AY), 30KpeMa y BUTIISII
JIIAB1ACHIIB;

2) OOproBi, fKi 3acBiMYYIOTh BIAHOCHHHM ITO3UKH 1 MependadaioTh 3000B’SI3aHHS
eMITEeHTa CIUIATUTH y BU3HAYEHUH CTPOK KOIITH, MEpenaTd ToBapi abo HaJaTH MOCIYTH
BIMOBIAHO 10 3000B’I3aHHS;

3) MOXiHi, MEXaHi3M PO3MIIIECHHS Ta 00Iry SKHii OB’ A3aHUI 3 IIPABOM Ha MPHUIOAHHS
Yl TPOAaX MPOTITOM CTPOKY, BCTAHOBJIEHOIO JOTOBOPOM, LIHHHUX MamnepiB, 1HIIMX
(dhiHaHCOBUX 200 TOBApHUX PECYPCIiB;

4) ToBapopo3noOps AU, SKi HAJAIOTh iXHBOMY JEPXKATEII0 IPABO PO3TOPSIKATHCS
MaifHOM, BKa3aHUM Y ITUX JOKYMEHTAX.

Po3nounHaroun mopiBHAJBHUN aHaji3 rpolled Ta LIHHUX ManepiB, 3yNUHUMOCS Ha
JESAKUX 0COOJIMBOCTSIX BKa3aHUX 00’ €KTIB. Y IIUBUILHOMY IIPaBi BOHM BIAHECEHI 0 00’ €KTIB
UMBUIBHUX MpaB, TOOTO € MallHOBMMU Ojaramu, 110 MarOTh CIOXHUBYY BapTicTh. L{iHHI
marepyd He MaroTh 3HAYHOI IIHHOCTI JIJI YYaCHUKIB IMBUIBHUX TPABOBITHOCHH, akKe TXHI
(b1314YHI BIACTUBOCTI SIK MAnepoBHUX HOCIIB MalOTh JIMILIE BiJHOCHE 3HaueHHs. CHo)KuBYa
NpUBAOIMBICTh TPOIICH TMOJSATa€ B MOXJIIMBOCTI 1X BHUKOPUCTAHHS SK 3araJbHOTO
€KBIBaJIEHTa, MIpH BapTOCTI peyeil (ToBapiB), MOCIYr, a TAKOX IHIIMX MaTepiaJibHUX 1
HematepianbHux Onar. [llomo ImiHHMX mamepiB, TO IXHS CIOXUBYA NpPUBAOIUBICTD
HacaMmIepe]l BU3HaYa€ThCS 3MICTOM 1 00CATOM MOCBITYEHUX HUMH MalHOBHUX TPaB, a TAKOX
iXHBROIO HOMIHAJIBHOIO BapTicTIO. OCOOIMBOIO CHEIiaTbHOI O3HAKOKO TPOIIEH Ta IIHHUX
namnepiB K O0’€KTIB LMBUIBHUX MpaB €, T€ L0 iXHA CIOXUBYA IIHHICTh Yy LUBLILHOMY
000poTi 00YMOBJIEHa HOMIHAJILHOIO BapTICTIO Ta KYpCOM Ha BaJtOTHOMY abo (hoHAOBOMY
punky. llle onqHa ocoOnuBICTh TpolIeH 1 HIHHUX ManepiB MOISArae B iX 1HCTPYMEHTAIbHOMY
XapakTepi, pa3oM i3 THM MpHU3HAYEHHS LHMX OO’€KTIB — IHCTPYMEHTIB Yy MeXaHi3Mi
MIPABOBOTO PETYNIOBAHHS MaWHOBHX BIJIHOCHH BiJpi3HSAETBCA. € IIe OJHA CreliaabHa
O3HaKa TpOIIeH Ta LIHHUX MamnepiB, a caMe MOXJIMBICTb ICHYBaHHS Yy MarepiajipHiN Ta
HeMmaTepiasbHii popmax. Takok 0coOIMBOCTI MPaBOBOI KOHCTPYKLII HemaTepiaabHOI
dbopMu sIK TPOIIEH, TaK 1 MIHHUX ManepiB MOJsITa€ B TOMY, IO X BU3HAYEHICTH SIK 00’ €KTIB
IUBUIPHUX TIpaB BCTAHOBIIOETHCS 3a JIONMIOMOTOK) PEECTPAIlifHO-00IKOBOT MPOIEAypU a
paxyHKaxX Y4YaCHUKIB I[UBUIBHUX MPABOBITHOCHH Yy OAHKIBCHKUX, JEMO3UTAPHUX Ta 1HIIUX
KpEAUTHO — (PIHAHCOBUX YCTAHOBAX.

BucHoBoK: 1151 TeMa miassirae 611bII rAHOIIOMy TOCIIIKEHHIO, TPOII Ta IiHHI Manepu
OJIMH 3 BOXJIMBUX 00’ €KTIB IUBLIHLHOTO TipaBa. [1icyMOBYIOUM BCe BUIIIEBUKIIAICHE, MOYKHA
CKa3aTH, IO B Cy4YaCHHMX YMOBax TpoOIIi Ta MiHHI Tamepd I1HCTUTYTIB CIIJILHOTO
1HBECTYBaHHS MalOTh 3HAYHHWI TOTEHIal JJISI PO3BUTKY, iX 00Ir B momaibimiomMy Oyre
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3pOCTaTU WIBUIIIMMH TEMIIAMH HIXK (DOHIOBHI PUHOK B LIJIOMY, OT’KE€ OJHHUM 3 TOJOBHHUX
3aBJlaHb PEryJsATOpiB (OHAOBOrO PHUHKY Ta CAMOPETYSITUBHUX Opraizamii €
BJIOCKOHAJICHHS BIIHOCUH Ha PUHKY 1HCTUTYTIB CIILJILHOTO 1HBECTYBaHHS.
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BikToposa B.B.

3100yBay BumIoi ocBiTH 2 Kypcy OC «bakanasp»
cnerianbHOCTI «IIpaBo» eKOHOMIKO-TIPaBOBOTO (PaKyIbTETY
MapiymoyibCbKOro 1€pKaBHOTO YHIBEPCUTETY

3AIIOBIT TA IIPABO CITAAKOIABIA Y CIIAIKOBOMY IIPABI

VYci MM BUMJIM 1CTOPIIO, YAaCH KOPOJIIBCTB, CYJITAHATIB, IPUHIIIB 1 IPUHIEC, paOUHb Ta
MOHAapXIiB. SIKII0 MU MPUTaJaEMO, TO Y TaKi yacu OyJ0 MaJiHHSA KOPOJIBCTB, 3aBOIOBAHHS Ta
nepexiJ CHaaluHu BiJl OJAHOTO KOpojis 1o mnpuemMHuka. Came 3 14 CTONITTS 1€ CIOBO
CIPUATILIIO» W JI0 HAIIMX JHIB Ta «mocenmiocs» y LluBinpHOMY KoAekcy YKpainu.

3a ct. 1216 LUK cnagkyBaHHsi — 1€ MepexiJ IpaB Ta OOOB’SI3KIB (CHAIIIMHU) Bif
¢bi3uuHo1 ocobu, sika moMepisa (crmaakojaBlis), M0 iHmMUX ocid (cmagkoewmiriB). Takox
CIaJKyBaHHS JUIMTHCS Ha BUJIM: 3a 3aIIOBITOM Ta 3a 3akoHOM. (cT. 1217 I1K).

CnankxonaBenp — ¢i3udHa 0coba, sika «Trpae» HE OCTAaHHIO POJb Y 3aloBiTi. A came,
3aBJISIKM OMY/ili TOCTa€ MUTAaHHS PO NEPEXOIKEHHS CAAKY 1HIIIN (Hi3udHii 0coOi.

Cam 3amnoBiT € mparero ojaHiei abo AeKiIbKoX (i3UYHUX 0ci0, a came: OaThbKamH,
ponuyamu Touio. Bunstkom € nuiie 3anoBiT noapyxxks (cr. 1243 11K Vkpainu), y sskomy
MOJIPYXOKS HAJUICHO TPAaBOM PO3MOPSAKATACS MaWHOM, SKe HAJICKHUTh 1M Ha TpaBi
CHUIbHOT CyMiCHOT Bi1acHoCTi [1].

3a cr. 1234 IIK Ykpainu npaBo Ha 3anoBiT Mae ¢iznyHa 0coda 3 MOBHOIO IUBLIHHOIO
J€3/TaTHICTIO; TAKOXK 3aMoOBIT 3MIMCHIOETHCS OCOOMCTO, TOOTO BYMHEHHS 3aloOBITy uepes
MPEICTaBHUKA 3a00POHSIETHCS.

S0 cnagkomaBenh HE Ma€ MpaBa CKIAAATH 3aMoBiIT 31 CBiIKAMH, TO 11€ TOBOPUTHCS
3a TaeMHHUINIO 3anoBiTy. 3a cr. 1255 K ¢i3uyni ocobu, siki HEe € HOTapiycoM ad0 1HIIUMU
MOCaJIOBUMH, CIYy:)KOOBUMHU o0coOaMH, HE MalOTh IMpaBa MiANUCYBATH 3amoBIT 31
CMaJIKOAaBIIEM, Ta TaKW{ 3amloBIT HE MAalOTh TMpaBa BIAKPUBATH y HA3HAUYEHUH Yac
CMAJIKOEMIIIO, 00 BiH € HIKYeMHUM [2].

dopma 3amoBiTYy — OJHA 3 HAWTOJOBHINIMX YMHHUX TPABWI TPU CKIAJAaHHI IHOTO
nokymeHty. [lo-miepiie, sik 3raayBajioch BHIIE, 3alIOBIT HE MOXKE CKJIAIATHCS MPHU CBiaKax
OKpiM HOTapiyca Ta iHIUX (Pi3UYHUX OCiO MpU3HAYEHUX MM KoaekcoM. 3a ct. 1247 IIK:
«bynb-sKuii 3aMO0BIT CKIAAA€ThCS Yy MUCbMOBIM (opMi, 13 3a3HAUEHUMHU MICLIEM Ta YacoM;
Mae OyTH 0coOMCTO mignmucaHuii cmaakoaaBieM (cT. 207 1pOTO KOACKCY, SKIIO (i3udyHa
ocoba HEe MOXe cama Mignucarv); Mae OyTH MOCBIMYEHHMH HOTapiycoM abo iHIIUMHU
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M0CaJJOBUMU CITYXKOOBUMH 0co0aMu; MiAIATAIOTH AE€pKaBHIN peecTparii. Ko, Bce i Taku
3aMoBIT HE JOJEp)KaBCS TaKUX YMOB CKJIaJaHHA SK (OpMHU, TAEMHUIIl O CBOEMY HeE
pO3roJIoNIeHH] Ta OyB CKIaJeHul npu Ppi3MIHUX 0cobax, sika He 6a3zyroThes y LUK Ykpainuy,
TO TAKUU 3aMOBIT € HEAIMCHUM.

®diznyHa ocoba, SKii 3amoBIAl0Th CIAIIMHY 3BEThCS craakoemiieM. 3a cT. 1222 11K
CIaJKOEMIISIMH 3a 3alOBITOM 1 32 3aKOHOM MOXXYTh OyTH (hi3W4HI 0COOH, SIKi € )KUBHUMH Ha
yac BIAKPUTTS CHAAIIMHU, a TaKOX OCOOM, Akl Oyiau 3a4aTi 3a JKUTTS CHAJKOEMIIS 1
HApOJDKEH1 KUBUMH IICIS BIAKPUTTS CHAIUIMHHU; TAaKOXK CHAJAKOEMISIMH MOXYTh OyTH
IOPUINYHI OCOOM Ta iHIIN YYaCHHKH IIUBLIBHUX BIIHOCHH I[LOTO KOACKCY [3].

[Ipu xuTTI cnagkojaBellb MOXE 3pOOMTH CBiMl BiJKa3 BiJ CTApOro 3amoBITy Ta
MPU3HAYUTH 1HIIOTO CHAJAKOEMIIS, SIKIIO 1€ PIlIEHHs OyJI0 MPUKUHSTE O 0OCOOUCTIN BOi O6€3
BIUTUBY IHIIKX (i3UIHUX 200 ropuaudHux ocid 3a ct. 1239 K.

[HImMit BUT ciaJIkyBaHHS — CIIaJIKyBaHHS 3a 3aKoHOM. Y cT. 1258 11K nponucano, 1o
CHa/IKOEMIII 32 3aKOHOM OJICP)KYIOTh MPaBO Ha CHaJKyBaHHS MOYEProBO; KOKHA HACTYITHA
gyepra CIaJKOEMIIB 3a 3aKOHOM OJIEpXKYe€ MpaBO Ha CMAJKyBaHHS y pa3i BiJICYTHOCTI
CHa/IKOEMIIIB TOTIEPEIHBOT YepTH, YCYHEHHS iX BiJl MpaBa Ha CMAJKyBaHHS, HEMIPUIHHATTS
HUMHM CHAIIIMHA 200 BIIMOBH Bij ii MPUUHSATTS, KpIM BUIAIKIB, BCTAHOBJICHOIO 3a III€I0
crarrero [2].

VY mepmry 4depry Ha CHaJKyBaHHS MarOTh MPaBO JITH CHAAKOJABISI, y TOMY YHCII
3a4yaTi 3a JKUTTS CMAJKOJABLS Ta HAPOJDKEHI MIClg HOro CMepTi, TOM 3 MOAPYXIKS, SIKUN
Horo nepexus, Ta 6atbku (cT. 1261 LK). ¥V apyry uepry Ha cnajakyBaHHS MaiOThb MPaBO
pimHI OpaTH Ta CEeCTpPH CHAJKOMABI, Horo 6aba Ta mix sk 3 OOKy OaThka, Tak i1 31 300Ky
Mmarepi. (cT. 1262 1IK).

VY TpeTio 4epry Ha cnaJKyBaHHs MarOTh MPABO PiJHI ASABKO Ta TiTKAa CHaIKOJABIIS.
(ct. 1263 LIK).

Jlo uerBepToi 4Hepru Ha CHAJAKyBaHHS MalTh NPaBO 0OCOOM, SIKI TMPOXKUBAIU 31
CIAJKOJAaBIIEM OJIHIEI0 CIM €10 HE MEHII K ITSATh POKIB J0 Yacy BIIKPUTTS CHaIIIHHH.
(ct. 1264 1IK).

I’sita Ta ¥ OocTaHHS Yepra Ha CIIaJIKyBaHHS MArOTh MPABO IHIII POAUYI CHAIKOAABIIS
710 IOCTOTO CTYIIEHS CIIOpiTHEHHs BKIIIOYHO (cT. 1265 1[K).

CriagkyBaHHS 32 3aKOHOM MOJKE PO3TJISAATHCS TUIBKH Y BUIAQJKU KOJIA CIAJKOEMEIIh
BIZIMOBUBCSI BiJl CITaJKyBaHHsS a00 HOro HEeMa B )KMBUX Ha 4ac BIIKPUTTS criajaky [4].

VY Ham 9ac po3rifJaeThCs MHUTAHHS, MO CMAIKOAABEI[hb MOBHHEH BUILUIATUTUH YCIO
cyOcumito, sika Oyma HajaiieHa WOMY MiJ 4ac HOTro JKWUTTS, SKIIO BOHA Oyia (1ei 3akoH
PO3IIIsAa€ TUIBKHU KUTIO, AKE Nepeuiio abo nepeie y BIacHICTh 1HIIOI (i3UYHOT 0COOM).
Tum camum 00ypro€e cragKoBe MpaBO «UTH» y MIHYC Ha MaTepialnbHOMY (OHI TPOMaJISTH
VYkpaiau. Tak BoHo Oyze uu Hi, MH 000B’SI3KOBO JII3HAEMOCS Y KOPOTKUH Yac.
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BoJaonin .M.

CTyAEHTKa 3-ro Kypcy cneuianbHocTi «IIpaBo»
Mapiynonscbkoro konemxy JIBH3

«IIpnazoBchbKuil nepKaBHUN TEXHIYHUI YHIBEPCUTET

AHAJII3 OCHOBHUX ITPOBJIEM BUKOHAHHS
AJIMEHTHHUX 30B0B’SI3AHb B CYUACHIU YKPAIHI

Ha cporonnimHiii 1eHs iICHYIOTH 0araTo mpoOJieM, OJHA 3 HHUX II¢ HEMOBHI CiM’i, a
TaKOX HEA0OPOCOBICHI OaThKH, SIKI HAMaralOThCs YHUKHYTH aliMEHTHUX 3000B’si3aHb. Ha
3aXUCTI JITed Ta HMX MNopyumeHux npas cToith CiMelHMH KoAekc YKpaiHu, 1HIII
HOPMAaTHMBHO-TIPaBOB1 akTW B cdepi CIMEMHOro 3aKOHOJABCTBA, a TaKOX MPAaBOCYIIS.
[HKOM TpHCYMKEHHS aliMEHTIB TATHE 3a co0Or0 KoJio mpobsiemM, camMe Ha iX aHami3
CTIPSIMOBAHE HAIIIE JOCIIHKCHHS.

3rigno  TBepkeHHs, JI.B. AdaHacheBa, amiMeHTHE 3000B’S3aHHI — 1I
MIPaBOBITHOIIEHHS, IO BWHUKAE Ha IIiJCTaBl TepeadauyeHuX Yy 3aKkoHI (JIOroBOpi)
IOpUINYHUX (PaKTiB, 3a SIKUM OJHA CTOpPOHA 3000B’si3aHa yYTPUMYBATH IHIIY CTOPOHY —
MOAPYAOKS, JKIHKY (YOJIOBIKA) 32 YMOBH CHUIBHOTO MPOXKMBaHHS 0€3 peecTparlii Huiooy,
ponnya abo CBOsIKA IEBHOTO CTYIIEHS CIIOPITHEHOCT] UM CBOSIIITBA, 0CO0Y, SIKa B3sijIa Y CBOIO
CIM’I0 JUTHHY, sIKa € CHpOTOI abo 3 IHIIMX NPHYUH I[030aBiIeHa OaTbKiBCHKOTO
MIKJIyBaHHS, BUXOBAHIISI, @ OCTAHHS BIPaBl BUMAraTi BUKOHAHHS TaHOTO 000B’ 13Ky [1].

Ile TBepmKEHHsA, HAa HaNly JYMKY € HaWOIIbII TMOBHUM, OCKIJIBKH 32 CyO’€KTHUM
CKJaJO0M ajIMEHTHI 3000B’g3aHHS MO’KHA MOMIIATH Ha Takl, M0 MOAIAral0OTh CIUIAT1
O0aThbKaMH Ha yTPUMAaHHS CBOIX JITEH; Ti IO MIJJISATAIOTh 10 CIUIATH JITbMU, K1 YTPUMYIOTh
CBOIX 0aThbKiB; aJlIMEHTHI 3000B’sI3aHHS MOJPYKSI Ta KOJUIIHHOTO MOAPYXIKS; aTIMEHTHI
3000B’sI3aHHS 1HIIMX YJIEHIB CiM 1.

[TincTaBoro OTpUMaHHS alliMEHTIB €: 1) yroja mpo cIiaTy ajJiMeHTIB MXK IJIATHUKOM 1
oJlep>KyBaueM, YKJaZeHa B MHUCbMOBIM (opmi Ta 3aBipeHMil y HoTapiyca; 2) pillleHHS
CyIy MpO HaJaHHS YTPUMaHHS OJHHM WICHOM CiM’i IHIIOMY Ha BHMOTY OCTAHHBOTO;
3) HasIBHICTh MiX Cy0’€KTaMH aJiMEHTHHUX 3000B’s3aHb CIMEHHHX BiJHOCHH HA MOMEHT
CTSTHEHHS ajliMeHTIB a0o 10 1boro; 4) HasABHICTH YMOB, Mepea0AYCHHX 3aKOHOM abo
YTOJI0I0 CTOPIH /JI1 BAHUKHEHHS aTIMEHTHUX [2].

He 3Baxaroum Ha Te, mo cr. 164 KpumiHanpHOro KoAeKkcy YKpaiHu mependaudae
KpUMiHaJbHY BIJMOBIIAIBHICTE 3a 3JIICHE YXWICHHS BiJ CIUTATH aJliMEHTIB Ha YTPUMaHHS
niTel, a 3akoH Ykpainu «[Ipo BHKOHaBuY€ NPOBA/PKEHHS» 3a OCTAaHHI POKM 3HAYHO
PO3IIMPUB MOKJIMBOCTI JEP)KABHUX BHKOHABI[IB BXHBATH 3aXOAU IO MPHUMYCOBOMY
CTSATHEHHIO aJIMEHTIB, peali3amis NpaBa Ha yTpUMaHHA 1O (akTy 3abe3meuyerbcs
JIep’KaBOIO HE B MOBHIM Mipi.

VYXuneHHsM BiJ CIJIaTH aJIMEHTIB € SK IpsiMa BiMOBAa BiJ CIJIATH BCTAaHOBJICHUX
pilleHHSIM Cyqny aliMeHTiB, Tak 1 pi3Hi nii (0e3misuibHICTh) OcoOu, fKa TMOBMHHA iX
CIUIa4yBaTH, CIPSIMOBaHI Ha MOBHE a00 YAaCTKOBE YXWJIEHHS BiJ iX cIIaTH: 3MiHA MiCIs
pOOOTH UM MPOKUBAHHS, TPUXOBYBAHHS BU/IB 3apOOITKY (JOXOIB), AKI NIAJIATAIOTH OOJIKY
IpU BigpaxyBaHHI aTIMEHTIB 1 3 SKMX BOHU MOBHHHI YTPUMYBATHUCh, 3BUIBHEHHS 3 pOOOTH
Ta iHIII Jii, 0 CBiYaTh MPO HaAMipH OCOOM MOBHICTIO UM YaCTKOBO YXHIIUTUCH BiJl CIIJIATH
ATIMEHTIB.

Sx BigzHauae M.B. BepOinbka, cyau CTOATh Ha TO3MUIIT 3aXUCTy IHTEpECIB
HETIOBHOJIITHIX JiTeH, 3aKOHOJABCTBOM IependadeHi MeXaHi3MH BIUIMBY Ha OaTbKiB, SIKi
VXUJSIOTHCS BiJl CIUIATH QJTIMEHTIB Ha CBOIX HEMOBHOJITHIX JiTEH, OJHAK TOPSI 3 TUM
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3aJUINAETHCS KOJIO HEBHUPIIIEHWX NpoOJieM, 30KpeMa, IOB’S3aHMX 3 THUM, IO YacTo
HEMOJKJIMBO BCTAHOBUTHU peasibHI JOXOJU IJIATHUKA aJliIMEHTIB, BaXKKO MPUTITHYTH HOTO 110
BIJIITOBIJAJIBHOCTI 32 HEBUKOHAHHS CBOiX OATHKIBCHKMX (MaTepUMHCBKUX) 000B’s3KiB. Kpim
TOT0, Y TaKHWX CHpaBax 3aBKJW BEJIMKE 3HAYEHHS BIJIIPAa€ MOpAJbHUN acHeKT, 0COOMCTI
CTOCYHKH 0aThKiB TOII0 [3].

Ha mamy aymky, amiMEHTH € THM JDKEpesioM, IO 3adesmedye ocodi, sKa uepes
00’€KTUBHI 0OCTaBUHM (BIK, CTaH 3JJ0pOB’s, 1HII KUTTEBI (DAKTOPU) HE MOXKE CAMOCTIMHO
3abe3meuuTu cob1 3ac00M 0 iICHYBaHHS, TaKy MOXIIHMBICTh. KoHCTHTYIIISI YKpaiHu rapaHTye
KOKHOMY IpaBO Ha JOCTATHIN KUTTEBUN PIBEHb, a OCKUIBKH JIep>KaBa Ha MPSIMY HE B 3MO31
BUKOHYBAaTHU Takl 3000B’s13aHHA 110JI0 HEBU3HAYEHOTO KoJia 0Ci0, BOHA CTBOpWJIA IHCTUTYT
aTIMEHTHUX 3000B’s3aHb. | Ha maHuii yac mae OyTu po3poOsieHa 1 BOPOBAKEHA J1€BA
KOHIENIisl eheKTUBHOI [Iii OTO 1HCTUTYTY, K TAKOTO, IO MOKJIMKAHUN 3aXUIIATH MpaBa
HallMEHII HE3aXMIIEHUX BEpPCT HAaCeJIeHHA, a TOMYy po0oTa MO JOCHIPKEHHIO JaHOl
npoGieMaTuku Oyae HaMH MPOJIOBXKEHA.
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I'onoBanuk €.B.

KaHJIUJAT OPUIUIHUX HAYK, TOIEHT,

JIOLIEHT Kadenpu mpapa Ta myOaigYHOT0 aMiHICTPYBaHHS
MapiymnosibCbKOro 1ep>KaBHOTO YHIBEPCUTETY

E®EKTUBHICTh KOHCTUTYIHIAHO-MIPABOBUX HOPM SK KATEI'OPISI
CYUYACHOTI'O KOHCTUTYIIHHOTI' O ITIPABA

EdexkTuBHICTh KOHCTUTYLIHHO-TIPABOBUX HOPM SIK MPUHIIMIIOBO HOBA KaTETopis IS
Teopii KOHCTUTYLIWHOTO NpaBa MoTpeOye po3poOSieHHs HaJeXHUX KpUTEpIiB ii OLIHKH 3
METOI0 TIONIYKY ONTUMAaJbHUX IUIAXIB MOAQIBINIOI KOHCTUTYLIMHOI MOAEpHi3alii Ta
MiABUILEHHS e()eKTUBHOCTI YMHHUX HOpM KOHCTHTYII1, KOHCTUTYIIMHUX 3aKOHIB Ta 1HIIMX
rary3eBUX JpKeped.

VY 1bOMYy KOHTEKCTI CJIiJ BiJI3HAYUTH, IO BCTAHOBJICHHA KPUTEPIiB €PEeKTUBHOCTI
KOHCTUTYIIIHHO-TIPABOBUX HOPM Ma€ TIPYHTYBaTucs Ha 3M00yTKax pIi3HUX HAyKOBHX
JUCHUILIIH (TOOTO Ha MIMPOKOMY MIKAMCLUMIUIIHAPHOMY MiAXo[i. — ABT.) 1, Hacammepen
Teopii Aep>KaBH 1 MpaBa, sKka BUBYAE (HOPMYBAaHHA, OpraHi3aiiio, (pyHKIIOHYBaHHS, OIIHKY
PE3yNBTaTUBHOCTI Ta €(QEKTHBHOCTI HOPMAaTHBHO-TIPABOBOTO PETYIIOBaHHS CYCIUTBHUX
BITHOCHH.

Tepmin «edext» (Big nat. effectus) oznauae Bukonanns, faito [1, c. 609]. BignosiaHo,
e(DEeKTUBHICTh — II€ PE3yIbTaT, HACIIJIOK SKUXOCh MPUYMH, CHJI, Mii. 3BiJICM HaWOLIbII
MOIIMpPEHE PO3yMIHHS TepMiHa «e(EeKTUBHICTHY» MOB’A3aHE 3 THUM, IO NPUBOIAUTH [0
MOTPIOHKMX pPe3yNbTaTiB, TOOTO €(heKTUBHUX (OakaHMX, HEOOX1THUX, KOPUCHUX ) HACIIIKIB.
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Hwu3zka qociiqHuKiB BU3HAYAIOTh €)EKTUBHICTD SIK Y3TO/DKEHICTh Pe3yJIbTaTy 3 METO0,
1X BIAIIOBIIHICTH MiX CO0O0IO.

Tax, amepukancbkuit gocmianuk E. CaBac BBaxkae, 10 € JABa BUAU €(EKTHUBHOCTI:
nieBicth (aHm1. efficiency), sIky MOXKHa TiJpaxyBaTH KIJbKICHO 1 BUBECTH KOE(]IIlI€HT
KOpUCHOI 111, Ta epexTuBHICTh (aHmI. effectiveness), 10 Ma€e SIKICHUHN XapakTep 1 € OI[IHHUM
MOHATTSM [2, C. 6].

Jo xiamsg XIX cr. y 3apyOikHINA HayKoBiil TpakTuill oOujBa BUIU €(PEKTUBHOCTI
BUKOPUCTOBYBaJUCh sIK CUHOHIMH. CnoBHuUK «Oxford Dictionary» BU3HAa4aB NOHATTA
«efficiency» sk mpumaTHICTH a00 3MATHICTH YCIIIIHO JOCATTH YW 3a0C3MEUUTH YCIIIIIHE
NOCSITHEHHS HaMi4eHoi MeTH [3, c. 259].

3 mouatky XX cT. TepmiH «efficiency» HaOyB 1HIIOTO 3HAYCHHSI 1 TPAKTyBaBCS SIK
CIIBBIJHOIICHHS MIX BHECKOM (BXIIHUMH pECypCaMH) Ta pPE3YJIbTaTOM, 3YCHULIMU U
pe3yNnbTaToM, BUTPATaMH 1 JOXOaMH, BUTPAaTaMH Ta 3aI0BOJICHHSM.

[Ipu mpoMy 0OMBa Ha3BaHI TEPMIHH MOXKYTh OYTH MEpeKIaJicHI YKPaiHChKOIO MOBOO
gk «edextuBHicTh». L1 1Ba Buau edexkruBHocti E. CaBac mokjiaB B OCHOBY B1JIOKPEMIICHHS
MOMITMKY BiJ aJMiHICTpyBaHHsA. IX BigMiHHICTH (OpMyeTbcd Ha PpiBHI JisJIBHOCTI
MEHEeDKepa aUIoBOI (IIPOMMCIIOBOI) opraHizaiii. Ha ioro mepekoHaHHs, yIpaBiIiHChKa
TISUTBHICT MEHEDKepa MOJIATaE B OTPUMAaHHI ONTHUMAJIBHOTO PE3YAbTaTy BlJ HAsBHUX Y
HOTo PpO3MOPSKEHHI MaTepiallbHUX 1 JIIOICBKUX pecypciB. [HIMUMHU CIOBaMH, TMOHSTTS
«efficiency» o3Hauae poOuTH Kpaile Te, IO BXKE POOUTHCS, a MOHATTS «effectiveness»
nependayae MOUIyK MOXJIMBOCTEH OTpUMATH JOAATKOBI MPUOYTKH, CTBOPUTH HOBI PUHKH 1
MOCTIMHO 3MIHIOBAaTH €KOHOMIYHI XapaKTEpPUCTHKHA TOBapiB, TOOTO e(EeKTUBHICTH
(«effectiveness») — 1€ OocHOBa ycImixy, a edexTuBHICTH/IieBicTh («efficiency») — ue
MiHIMaJlbHA YMOBA ICHYBaHHS MIEBHOI OPTraHi30BaHOI COIiaIbHOI CHCTEMH.

[Ipy wupomy 3a3BUYail BU3HAYAIOTh JIE€KUJIIbKAa KPUTEPIiB BUMIPIOBAHHS PIBHS
€(eKTUBHOCTI TUX YW IHIIMX COI[AJBHUX HOPM B iX IIMPOKOMY 3HAYEHHI PErylsaTOpiB
MEBHUX TMPOIECIB y PO3BUHYTOMY COIiyMi, IO BHU3HAYa€ iX BIUIMB Ha TIPaBOMIipHY
MOBEIHKY HaJeXKHUX aapecaTiB. J[aHi kputepii € BUAOBUMU JI POJOBOTO CIELIaIBHOTO
KpUTEPi0 e(hEeKTUBHOCTI KOHCTUTYIIHO-TIPABOBOI HOPMH, SIKUM, SIK BKe OyJI0 BU3HAUEHO, €
KIHIIEBUI pe3ynbTar ii peanizailii, CBIIOMO 3alporpaMoBaHHUil Ha cTajli KOHCTHUTYLIHHOT
MPaBOTBOPYOCTI.

Y Oyap-sikoMy BUTAAKY, €(PEKTHUBHICTH KOXKHOI OKPEMOi KOHCTHTYI[IHHO-TIPaBOBOT
HOPMHU CHiJI PO3MIAJAaTH Yy 3arajlbHOMYy KOHTEKCTI KOHCTUTYILIMHOI iaeoyorii Ta
KOHCTUTYIIIHOI CTpaTereMu CYCHUIBHOTO PpO3BUTKY, TOOTO HE 3 TOYKH 30py CYTO
MEXaHICTUYHOI peamizamii ¢GopMaTbHO-IOPUIUYHOT HOPMH, a 3 TIO3UIIH MOXKIIHUBOCTI
peasibHOTO 3a0€3MeUeHHs MPUUHATTAM Ta peati3alli€lo BiNOBIIHUX HOPM KOHCTUTYIIHHUX
OPUHLMOIB 1 BU3HAHHSA  [PHUPOJHO-TPABOBOI  MPUPOAM  JOKTPUHU 1 TPAKTUKU
KOHCTUTYIIIOHAJII3MY Y peryitoBaHH1 0a30BUX CYCHIJIbHUX BIHOCHH.
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I'onikos B.A.

3100yBay Bumoi ocBiTH 3 Kypcy OC «bakanasp»
crnerianbHOCTI «IIpaBo» eKOHOMIKO-TIPpaBOBOTO (PaKyIbTETY
MapiynosibCbKOro J1€p>KaBHOTO YHIBEPCUTETY

HEJAOTOPKAHHICTbD KUTJIA YU IHITOI'O BOJIOAIHHSA OCOBMU SIK
3ACAJJA KPUMIHAJIBHOTI'O ITPOBA/I’KEHHSA

HenmotopkaHHicTh JKMTJIa YW 1HIIOTO BOJIOAIHHS OCOOM y KpHMIHAJIBLHOMY
MPOBAXKCHHI € OJIHIEI0 13 3acaj(MPUHLHUINIB) KPUMIHAJIBLHO-TPOLIECYATbHOTO IpaBa 1
nepeadadenuit y crarti 13 KpuminaiasHo mporecyanbHoro kogekcy Yikpainm (KIIK). Taka
3acajia TMOJSATaE y TOMY, IO MPOHUKHEHHS JO KUTJIAa YU JI0 1HIIIOTO BOJIOAIHHS OCOOH,
MPOBEJICHHS B HHUX ONISAAY YW OOIIYKYy HE JOMYCKAEThCS 1HAKIIE SK 32 BMOTHBOBAHHM
pIIIEHHSM CYIY, KpiM Bumaakis, nepeadadenux KIIK. Jlns Toro, mo6 po3ioparu 3MICT 1 CyTh
NPUHIMIY HEIOTOPKAHHOCTI JKWTJIa YM IHIIOTO BOJIOAIHHS OCOOM y KpPUMIHAJIBHOMY
MPOBAKCHHI, HEOOX1THO JUIS TIOYaTKy BHU3HAYUTH, IO € KUTIOM Ta 1HIIUM BOJIOAIHHSIM
ocobwu [1].

XKutiiom € Oyab-sike TPUMIILIEHHS, B IKOMY (P13M4HI 0COOM MPOXXUBAIOTh MOCTIIHO 200
THUMYAcOBO 1 BIIMOBIAHO 3HAXOAUTHCS TaKe MPHUMIIICHHS Y TMOCTIHHOMY a00 THMYacOBOMY
BOJIOAIHHI 0ocoOu. Takox 10 MpUMIIIECHHSI BXOASATh yCi HOTO CKIA0Bl YaCTHHHU(HAMPUKIA,
KIMHATH, OaJTKOHH, BX1JHI JABEpi, BikHA 1 T.A.). Binmosinno 1o 4. 2 ct. 233 KIIK xutiom He
MOXKE€ BBa)KaTHICS Take MPHUMIMIEHHS, sSKi CIEliaJlbHO TPHU3HAYCHI I YTPUMaHHS 0ci0,
mpaBa SIKUX OOMEXKEH1 3a 3aKOHOM(HAMPUKIAA, CIIT4l 130JTOPU, KOJOHII 3arajJbHOTO Ta
cyBoporo pexumiB). CIijil 3a3HAYUTH IO TOHATTS JKUTIO TAaKOX BH3HAYAETHCS 1 B
€BporneichKild KOHBEHIIIT PO 3axXUCT npaB Ta ocHOBHUX cB0oOoa (€EKILI). Tak, BignmoBigHO
o . 1 ct. 8§ €EKIIJI xumiom € He nuiie Oyfab-sAKl NPUMIIIECHHS s PI3UYHUX 0Ci0, a 11e
TaKOXX MOXYThb OyTH 0(iCHI MPUMIIIEHHS, K1 MpU3HaYeH] s Pi3uYHUX 0Ci0, IOPUAUIHUX
oci0, 1x ¢inil, miagpo3aiyiv Ta iHII TpuMilIeHHs [2, c. 25, 26].

Tenmep BuU3HAYMMO TOHSATTS 1HIINE BOJIOAIHHS OCOOHM. [HIIMM BOJOAIHHSAM ocoOU €
3eMenbHa JUISTHKA(a4da), Oyap-sKi TpaHCIOPTHI 3aco0u, 10 mepedyBaloTh y Horo
BOJIO/IIHHI(aBTOMOO1J1b, MOTOLIUKII, CKYTEp, TPAKTOP, BEJIOCUIIE]] Ta 1HII MEXaHIYH1 3ac00H),
rapax, NpUMIIIEHHST T00yTOBOTO, CIIY>)k00BOT0, TOCTOJAPCHKOTO, BUPOOHUYOTO Ta 1HIIOTO
MPU3HAYCHHS, 10 3HAXOSTHCS Y BOJIO/IIHHI 0COOH.

Terlep BU3HAYMMO, 3MICT 1 CyTh NPHUHIIUIY HEJOTOPKAHHOCTI JKUTIA YW 1HIIIOTO
BOJIOZIIHHS 0COOM y KpHUMIHAJIILHOMY TpoBa KeHHI. Bimnosigao mo crarti 30 OcHOBHOTO
3aKOHy KOXKHOMY TapaHTyeTbCs HeNOoTOopKaHHICTh kumia [3]. He nomyckaerbes
MPOHUKHEHHS JIO JKUTJIA YM JIO 1HIIOTO BOJIOAIHHS OCOOM, NMPOBEICHHS B HUX OIISIAY YU
OOIIyKy 1HaKIIE SK 3a BMOTHMBOBAaHUM pillleHHAM cyay [4, c. 56]. To6To, MpOHUKHEHHS /10
KUTJIA UM THIIOTO BOJIOAIHHS MOXKE MAaTH MICIIe TUIBKH IMiJ] 9ac OTISITY YU OOIIYKY, a TaKOXK
IpU MPOBEACHHI CIIITYOTO EKCIIEPUMEHTY, OOCTeXEHHI MyOIiYHO HEAOCTYIMHHUX MICIb,
KUTJIA YU IHIIOTO BOJIOMIHHS OocoOu. BuIieBkazaHi MPOHWUKHEHHS 10 JKATIA YU IHIIOTO
BOJIOIHHSI 0COOM MOXKJIMBI TIJIBKHM Ha TIJCTaBl YXBaJIW CI1TYOTO CYI1 MO0 MPOHUKHEHHS
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710 KT YU JI0 1HIIOTO BOJOAIHHS ocobu. [IpoTe, B HEBIIKIIATHUX BHITAJIKAX, IMOB’ I3aHUX
13 BpSTYBaHHSM JKUTTS JIIOAEH Ta MaiiHa 4M 3 Oe3moCcepeHIM MepecIiAyBaHHAM OCi0, sK1
M1J03PIOIOTECS Y BUMHEHH] 3JI0YMHY, CIIIYUHN, TPOKYpOP MalOTh MPABO 0 MOCTAaHOBJICHHS
YXBaJIM CIIIYOTO CY[Jl YBIUTH 0 KUTJIA YU 1HIIOTO BOJIOAIHHS 0COOH. Y TakOMY BHUMAAKy
MPOKYPOp, CIAITYUHA 3a MOTOMKEHHSAM 13 NMPOKYpOpOoM 3000B’s3aHUIl HEBIAKIAIHO MICIIS
3MIACHEHHSI TaKUX 1A 3BEPHYTHUCS 3 KJIOMOTAHHSIM IPO MPOBEACHHS OONIYKY J0 CI1TYOrO
cynai [4, c. 56]. ToOro, 3akoHomaBenp sk y Koncrurynii Ykpainu Tak 1 B KIIK Vkpainu
3a3Hayae, 10 KOKeH Mae MpaBO Ha HEIOTOPKAHHICTh KUTIA UM 1HIIOTO BOJIOAIHHS 0COOH,
OJTHAaK, ICHYIOTh BHUKJIFOUEHHS 13 3aKOHY, 32 SIKUMHU JO3BOJSETHCS MPOHUKATH Y KUTIO YU
1HIIIE BOJIOAIHHS 0COOM Yy JAESKUX BUMAIKaX.

Busnauatoun cyTh NPUHIUITY HETOTOPKAHHOCTI JKUTJIA YM 1HIIOTO BOJIOAIHHS OCOOM,
CNIJl 3BEPHYTH YBary Ha IMOHATTA HENOTOpKaHHICTH *umia. Ha nymky B.B. Ha3zaposa
HEJIOTOPKAHHICTh JKUTIA € CBOOOMOI0 JIIOAWHU BiJl TPOHUKHEHHS MO 1i KUTJIa YU 1HIIOTO
BOJIOZ[IHHS, MPOBEJICHHS B HUX OIVISAIB, OOIIYKIB, BUIMOK YH IHIIKX MPOIECYyaTbHUX AiH, 3a
BUKJIIOYCHHSIM BHUIAJIKIB, Epe0aueHux 3aKoHoM [35, c. 108].

Ha nymxy FO.II. AneHiHa HEIOTOPKaHHICTIO J>KUTIa € 3000B’SI3aHHS JIEpKaBU
yTPUMYBATHCS BiJl 3MIMCHEHHsS il 3 OOKy ii opraHiB Ta MOCAJIOBUX OCi0, MOB’SI3aHUX i3
Ta€EMHUM Ta BIAKPUTUM NMPOHUKHEHHSM JI0 KUTJIA Yepe3 pi3HI BaplaHTU MPOHUKHEHHS, 5Kl
J03BOJISIIOTH YHHUTH OYy/Ib-sIKi 11 B )KUTII1 O€3 BXOy B HBOTO [6, c. 42].

[TouyBmm ITyMKH pi3HUX HAyKOBIIB, BUCHUX, MOKHA CKa3aTH, IO HEIOTOPKAHHICTh
KUTIIA BUSHAYAETHCS K MICIIE, SIKE OXOPOHSIETHCS 3aKOHOM, JIO SIKOTO HE MOYKHA TIPOHUKATH,
OKpIM SIK 3a JCSKMMH BHUKIIIOUYEHHSMHU 3 TPaBWI, sKI 3a3HAYCHI B 3aKOHI 1 Take Miclie
rapaHTy€e MPaBO Ha IPUBATHE MTPOKUBAHHS KOXHOI 0COOH.

OTxe, MiJICYMOBYIOUX MPUHITUT HEAOTOPKAHHOCTI KHUTIA YK 1HIIIOTO BOJIOJIIHHSA 0COOH
y  KpUMIHAIGHOMY TIPOBAJDKEHHI, CIIJ CKa3aTH HACTYIHE: 3MICT MNPUHIUITY
HEJOTOPKAHHOCTI MOJISITa€ B TOMY, IO KUTJIO YM 1HIIE BOJIOJIHHS OCOOM 3a 3aKOHOM €
HEJOTOPKAHHUM; KOXHIA 0Cc001 TapaHTyeTbCS HEIOTOPKAHHICTh JKATIA YH IHIIOTO
BOJIOJIIHHS OCOOM BiJl 3MiMICHEHHS Jiii 3 OOKY MpAaIliBHUKIB MPABOOXOPOHHUX OpraHiB Ta
IHIIMX OCi0, MOB’SI3aHUX 3 BIAKPUTHUM UYMW TAEMHUM BTOPTHEHHSM Yy JKUTIO YU 1HILE
BOJIOJIIHHA OCOOM; HIXTO HE Ma€ TpaBa HE3aKOHHO MPOHMKATU 10 KHUTIA YW 1HIIOTO
BOJIOZIHHSA 0COOM 0e3 AOOpOBIIBHOI 3roM OCOOH, sSKa BOJIOAIE TAaKUM KHUTIOM, OKpIM
BHITAJIKIB, YCTAHOBJICHUX 3aKOHOM.

[IpoTe, AO3BONAETHCS MPOHMKATH Y KATIO YU 1HIIE BOJOAIHHA OCOOHM 3a TaKHUMH
BUKJIFOUCHHSIMU: SKIIO MPOBOAMTHCS OOIIYK YK OTJISJI )KUTJIA YU 1HIIOTO BOJIOMIHHS OCOOH,
TO JIO3BOJISIETHCS MPOHUKHEHHS TIIBKMA HA TIACTaBl yXBalld CIIAYOTO CYHAJI; OOMEXKCHHS
MpaBa Ha HEIOTOPKAHHICTH JKUTJIA YU 1HIIOTO BOJIOIHHS OCOOM NIISXOM NMPOHUKHEHHS 0
HUX 0e3 JOOpOBUIBHOT 3roJu OCOOH, SIKa BOJIOAIE JKUTIOM, JO3BOJISIETHCS JIUIIE IS
JIOCSITHEHHS 3aB/IaHb KPUMIHAJIBHOTO MPOBAKCHHSI 1 TUIBKM HA TMIJICTaBl YXBAJIH CIIiTI0TO
cyni; oOMeXEeHHS TMpaBa HAa HEJOTOPKAHHICTh XKWUTJIA YM 1HIIOTO BOJIOAIHHS ocobOu 0Oe3
YXBaJIM CIIYOTO CYIJIi JIONMYCKAEThCS TIIBKHA Y HEBIIKJIAJHUX BHUIIAJIKaX, MOB’S3aHUX 13
BPATYBaHHIM JKUTTS JIIOned Ta MaiiHa abo 3 Oe3mocepenHiM mepeciigyBaHHSIM 0ci0, sKi
M1JJ03PIOIOTHCS Y BYMHEHH] 37I04HHY.
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BpaxoByroun BUHSTKOBICTH OOMEKEHHS 3a3HAYEHOTO IpaBa OCOOH, 1 MOPSA 3 UM,
HEOOX1/IHICTb TAKOrO0 OOMEXEHHS 3 METOK BHpPIIIEHHS 3aBAaHb KPUMIHAJIbHOTO
MPOBAKCHHS 00YMOBITIOETHCS OaTaHCOM MK HUMH, KM MOKe OyTH TOCATHYTHUH TIIBKH
3a TaKUX YMOB: HasIBHICTh JOCTAaTHIX 3aKOHHUX IIJCTaB HAa Take OOMEXKEHHS; HAsIBHICTb
pillIEHHsT BIAMOBIIHUX MOCATOBUX OCI0 y BHU3HAYEHUX 3aKOHOM BHIMAJKaX; BIJIMOBIIHICTh
o0csry oOMeKeHHsI MpaB 0co0u AIMCHIA HEOOXITHOCTI, [0 BUILUIMBAE 3 MaTepialliB CIIpPaBH
[7,c. 14].
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I'omenmok /1.0.

3m00yBay BuIoi ocBiTH OC «Marictp»

crnernianbHOCTI «IIpaBo» eKOHOMIKO-TIPaBOBOTO (PaKyJIbTETY
MapiymosibChbKOTO JIepKaBHOTO YHIBEPCUTETY

PEAJIIBALIA TIOBHOBAKEHD ITPOKYPOPOM IIPU ITPOBE/IEHHI
HETJIACHUX CJIITYMX (PO3IITYKOBUX) A1

AKTyanpHICTh JIOCHIKCHHS TIOJISATAaE B TOMY, IO HAa CYYaCHOMY €Talli PO3BHUTKY
YKpPaiHCbKOI J€pKaBU HApOJ YKpalHU BHUCIOBUB CBOE€ IIPAarHEHHS [0 €BPONEHCHKOL
1HTerpanuii Ta 10 CTaHJapTIB JKUTTS, SIKI BTUIEHI B KpaiHaxX CTajloi 3axiJHoi nqeMokpartii. Sk
BIJOMO, KJIIOYOBHMMH NPHUHIMIAMH, IO CIOBIAYIOTbCA JIEMOKPAaTHUYHUMH KpaiHaMH €
BEPXOBEHCTBO TMpaBa 1 3axUCT MpaB Ta CBOOOJ JIOJUHU. 3 METOK 3a0e3NeyeHHs
KUTTE3JATHOCTI 3TrajJjaHUX NPUHIUMIIB B YKpaiHi Oyau 3ampoBa/pKeHI KapIuHaJbHI
pedbopmu Oaratbox cdep CyCHUIBHOTO JXKHUTTS, B TOMY 4YHCIl pedopMa CHUCTEMU
KPUMIHAJIBHOT IOCTHUIIIT, SIKa TPUBAE JI0 TEMEPIIIHBOTO Yacy.

OfHMM 3 LEHTPAJbHUX Ta KIOYOBUX OPraHiB CHUCTEMH KPUMIHAJIBHOI FOCTUILIT
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VYkpainu € npokyparypa. [lpuiinarrts HoBoro KpumiHanIbHOrO MpPOLECYabHOTO KOJEKCY
VYkpaiau, moOyI0BaHOTO Ha OCHOBI KOHCTUTYIIIHHUX MPHUHIUIIIB 3MarajgbHOCTI Ta PIBHOCTI
CTOpiH, HOBoro 3akoHy Ykpainu «lIpo mpokyparypy», BHeceHHa 3MiH J0 KonctuTymii
YkpaiHu Ta HU3KHU 1HIINX 3aKOHIB MPHU3BEIN A0 3MiH (QYHKIIIH OpraHiB MPOKYpaTypH OO0
HarsIAy 3a OACp>KaHHSIM 3aKOHIB 1] 4ac MPOBEJICHHS I0CYA0BOro posciiayBanHs. Lle, B
CBOIO 4Epry, MPHU3BEJIO J0 MEPEOCMHUCIICHHS POJIl Ta CYTHOCTI MPOKypaTypud B CHUCTEMI
JIEp’KaBHUX OpraHiB YKpaiHH, CTaTyCy POKypopa, pojl IpoKypopa y 3a0e3leueHH1 IpaB Ta
CBOOOJT JIFOAWMHU B KpHUMIHAIHPHOMY TPOBA)KEHHI, MK HOro KOMIIETEeHIIii, 00csry Horo
MOBHOBaXXEHb Ta (hOPM iX peasizariii.

BaxxnuBo 3a3HauuTH, IO OJHIEI0 3 HOBEJN HOBOro KpHMiHANBHOTO MpOIeCyaabHOTO
KOJIeKCY YKpaiHM CTaslo 3alpOBaKEHHS 1HCTUTYTY HETJIACHUX CIIIUUX (PO3LIYKOBUX) JIIH
(HCPH), sixomy mpucssiuena [maBa 21 mporo Kopmekcy [1]. 3rimno ct. 246 Komekcy,
HerJacH1 ciiaui (po3IIyKoBi) Jii — e PI3HOBUJ CIIAYUX (PO3IIYKOBHX) 1M, B1IOMOCTI IIPO
dakT Ta METOJIM MPOBEJCHHS AKUX HE MiUIATaloTh PO3TOJIONICHHIO, 32 BUHSATKOM BHUIA/IKIB,
nepenadavennx muM Koaexcom. HernacHi ciiadi (po3irykoBi) Jii MpOBOJAATHCS Y BUMAAKAX,
SKIIO BIJIOMOCTI MPO 3JI0YMH Ta 0CcO0Y, sIKa HOro BUMHUIIA, HEMOXKIIMBO OTPUMATH B 1HIIUN
cnocioO.

Sxo mpoaHamizyBaTH 3MICT 3a3HAY€HOI TJIaBU, MOKHA TMPUUTH 10 BUCHOBKY, IO
Jep’kaBa B 0c001 BIAMNOBIIHOTO MPAaBOOXOPOHHOTO oprany, mij ydac nposeneHHs HCPJI
BTPYYAETHCS B OCOOUCTE KUTTS TPOMAJISTH, YUM MOpyIIye 3akpiruieHi B Koncrutymii mpasa
Ta CBOOOAM JIOAWMHU. Y 3B’S3Ky 3 BHINECKA3aHUM, IMiJ Yac MPOBEICHHS TaKuxX il
HAJ3BUYAWHO aKTyaJlbHUM € 3abe3nedeHHs 3akoHHOCTi. Came ToMmy, 3aKOHOJIaBelb Y
nosioxkeHHs1x ¢T. 36 KIIK Ykpainu 3akpinuB 1eit 000B 30K 3a MPOKYpPOPOM, BU3HAUMBILU
Horo mporecyaJbHUM KEPIBHUKOM JIOCYIOBOTO  pO3CHiAyBaHHS Ta  HAAUIMBIIU
BIJINIOBITHUMH ITOBHOBAKEHHSIMU.

Meta [nocmipKeHHS — BH3HauYeHHS crenudiku Ta ocoOJIMBOCTE peanizallii
MOBHOBa)XEHb IPOKYPOPOM IPH MPOBEJIEHHI HETJACHUX CIIITYUX (PO3LIYKOBMX) JiH, aHATI3
HOPMAaTHUBHO-TIPABOBOT'0 PETYIIFOBAHHS TAKOi JiSTHHOCTI.

O06’€eKTOM J1OCIHIJKEHHS BUCTYIAIOTh CYCIUIbHI BITHOCUHHU, 1110 BUHUKAIOTh Y 3B A3KY
3 peamizali€lo MPOKypOpOM IIOBHOBKEHb IPH IPOBEICHHI HETJIACHUX  CIITYHX
(pO3UIyKOBHX) J1M.

Tak, BigmosinHo 10 4. 2 c1. 1317 Koncturynii Ykpainu, B Ykpaini gie npoxyparypa,
sKa 3MIACHIOE OpraHi3alilo 1 MpoliecyajibHe KEpPIBHHUIITBO JIOCYIOBUM PpO3CIiTYBaHHAM,
BUPIIICHHS BIAMOBITHO O 3aKOHY IHINIUX MUTaHb MiJ 4ac KPUMIHAIBLHOTO MPOBAKCHHS,
HArJIs1 32 HETJIACHUMH Ta IHIIMMHM CIITYUMH 1 PO3IIYKOBUMH JiSIMU OPTaHiB MPaBOMOPSIIKY
[2].

B Ttoit xe uac, HoBMM 3akoH Ykpaimu «IIpo mnpokyparypy» BHU3HA4YMB CTaTycC
MPOKYypopa, MpaBOBi 3acajy Oopraxizanii Ta JiSJIbHOCTI MPOKYpaTypu, QyHKII Ta cuctemy
npokypatypu. 3rigHo m. 3 4. 1 c1. 2 3akoHy, ofHi€r0 3 QYHKIIH NMPOKypaTypu BU3HAUEHO
HATJIsi 3a JIOACP)KaHHSAM 3aKOHIB OpraHamu, IIO IPOBAIATh ONEPATUBHO-PO3IIYKOBY
TiSUTBHICTH, Ai3HAHHS, MocynoBe ciigctBo. [Ipu mpomy, momokeHHs 4. 1 cT. 25 3aKkoHy
VYkpainn «[Ipo mnpokypaTypy» 3a3Ha4arOTh, MI0 MNPOKYpPOp 3AIMCHIOE HArIAa 3a
JIOJCpKAHHAM 3aKOHIB OpraHaMu, IO MPOBAIATh OINEPATUBHO-PO3LIYKOBY MisUTBHICTB,
JI3HAaHHA, JOCYJOBE CIIJICTBO, KOPHUCTYIOUHCh TMpH I[bOMY I[IpaBaMU 1 BHKOHYIOUHU
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000B’s13kH, mependadeHi 3akoHoM Ykpainu «IIpo omepaTHBHO-PO3NIYKOBY AISIBHICTB) Ta
KpuMinanpHuM mporecyadbHUM KoJEeKcOM YkpaiHu. To0OTo, 3akoHOJaBellb, MpHU
BHU3HAUYEHHI NOBHOBA)XEHb MPOKYpOpa MpHU 3A1MCHEHHI HarjsAy 3a JAOCYAOBUM CIiJICTBOM
3pobuB mocuiaHHs A0 KpumiHambHOTO MpoliecyalbHOrO KOJEKCY YKpaiHM Ta 3BEpHYB
yBary Ha Te, IO NMHUCHMOBI BKa3iBKH MPOKypOpa opraHam, IO MPOBAIATH OIEPaTHBHO-
PO3IIYKOBY JAisUIbHICTD, JI3HAHHS Ta JAOCYAOBE CIIJCTBO, Ha/laHI B MEKaxX MOBHOBaXEHb, €
00OB’A3KOBUMH I IIMX OpPraHiB 1 MJATal0Th HETalHOMY BHUKOHAHHIO, a BUJAHHS
MPOKYPOPOM  PO3MOPSKEHb 1032 MEXaMH IHOro TOBHOBaKEHb TATHE 3a CO00I0
BI/IMOBIIAJIbHICTD, NIepeadaueHy 3aKoHoM [3].

Ananizyroun KpuMiHaJIbHHI TIpoliecyadbHUM KOJIEKC YKpaiHW, MOXKHa TMPUUTH 0
BHCHOBKY, II[0 OCHOBHI TOBHOBR)KEHHS TPOKypOpa MpH MPOBEICHHI HETIACHHUX CII1TINX
(po3urykoBux) niid po3kputi y cT. 36 Ta ['maBi 21 Kogekcy. Tak, 4. 2 cr. 36 KIIK Ykpainu
MICTUTh MO IMYHKTaxX Mepeiik MOBHOBAaXEHb MPOKYypopa IMiJ Yac 311HMCHEHHS HArsAy 3a
JTOJICpKaHHSAM 3aKOHIB TIiJT Yac MPOBEICHHS JOCYJOBOIO pO3CHiayBaHHS Yy Qopmi
MPOIECYATbHOTO KEPiBHUITBA JOCYJOBHM DPO3CIITYBAaHHIM, Cepel SKUX MPEICTaBISIOTH
iHTepeC HACTymHi: 1. 2 — MaTH IMMOBHHM JOCTYI A0 MarepiajiB, JOKYMEHTIB Ta I1HIIHX
BIJIOMOCTEH, IO CTOCYIOTHCA IOCYAOBOTO PO3CHIAYBaHHS;, M. 4 — JOpyYaTH CIIAYOMY,
OpraHy JOCYJOBOTO PO3CIiAyBaHHS MPOBEJIEHHS Y BCTAHOBJICHHH MPOKYPOPOM CTPOK
CIiIUuX (PO3UIYKOBHX) M1, HETJIACHUX CIIAYUX (PO3LIYKOBHUX) M1H, IHIIHUX MPOLIECYATbHUX
niii a6o JMaBaTH BKa3iBKM IIOJO0 iX MPOBEACHHS UM OpaTH ydacTh Y HHX, a B HEOOXIJTHHX
BUIAJKaX — OCOOMCTO MPOBOJUTH CHiA4l (PO3LIYKOBI) Ta MpolecyanbHl Iii B MOPSAKY,
BU3HaueHOMY 1uM Kozekcom; 1. 5 — gopydyaTu mpoBeACHHS CAiAUuX (PO3IIYKOBUX) MK Ta
HEMJIACHUX CHITYuX (PO3IIYKOBUX) i BIAMOBIIHUM OIMEPATUBHHUM MiApo3aiiam; m. 10 —
MOTOKYBAaTH a00 BIAMOBJIATH y MOTO/KEHHI KJIOTOTAaHb CIIITYOTO JO CIIITYOTO CYJII PO
MPOBEACHHS CIIAUMX (PO3LIYKOBUX) JI1M, HETJIACHUX CIIAUUX (PO3LIYKOBUX) JIH, THIIUX
MporecyalbHUX Jil y BUIAAKax, nependadyeHux muM KojaekcoM, i caMOoCTIHO MO1aBaTh
CIITYOMY CYJI/I1 TaKi KJIOTOTAHHS;

[Tpu neranbHOMy o3HaomuieHHi 3i 3MicToM ['maBu 21 KIIK Ykpainu crae 3po3ymino,
IO OJIHIE0 3 TOJIOBHUX OCOOJIMBOCTEHM peani3alii MOBHOBAXXE€Hb MPOKYPOPOM MpHU
MPOBENIEHHI Oy/b-SKNX HETJIACHUX CHiT4uX (PO3IIYKOBUX) i € HaJaHHS MPOKYPOPOM
MPaBOBOi OLIHKK MEBHIHN 11 3 TOUKH 30py OOIPYHTOBAHOCTI ii BUMHEHHS, HE BJAIOYUCH 0 il
TEXHOJIOT1i, IKa BUXOJHTh 32 MEKI MPOKYPOPCHKOTO HATJISITY.

Jlns yemimHOi peamizaimii 1[bOr0 Ta IHIMUX TMOBHOBaKEHb 3aKOHOJABEIlb HAJIJIUB
MPOKypOpa BiIMOBIIHUMHU 3aKOHHUMH 1HCTpyMmMeHTamMu. Hampukian, 3rigHo 4. 3 cT. 246
KIIK VYkpainu, npokypop Mae MpaBO NpUWMATH PIIICHHS MPO MPOBEIACHHS HETrJIaCHUX
cmiauux (po3IIyKOBUX) M1 ab0 Mae mpaBoO 3a00pPOHUTH TMPOBEICHHS, a00 MPUIUHHUTH
MIOJIaJIBIIIE TPOBEJICHHS HETJIACHUX CJIITUUX (PO3IIYKOBUX ) .

Bapto BigmituTH, mo 3rigHo 4. 4 ct. 246 KIIK Ykpainu, BUKIIOUHO MPOKYPOpP Mae
MPaBO MPUNHATH PIIICHHS PO MPOBEACHHS TaKoi HErJacHoi ciifauoi (po3mIykoBoi) Jii, sk
KOHTPOJIb 32 BYMHCHHSM 3JI0YUHY.

Sk oxHy 13 opm peamizaliii cBOiX MOBHOBaXX€Hb MPOKYPOPOM Iif Yac MPOBEACHHS
HErJIaCHUX CIITYMX (PO3IIYKOBUX) 1 MOXKHA Ha3BaTH 3MicT 4. 5 cT. 246 KIIK Ykpainu, ne
3a3HAYEHO, IO CTPOK IMPOBEICHHS HETJACHOI CIia4oi (po3MIykoBoi) mii Moxke OyTu
MPOJOBXKEHUIM TPOKYPOPOM, SIKIIO HETJlacHa ciifya (po3IIyKoBa) i MPOBOAUTHCS 3a MO0
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PIIIEHHSM J10 BICIMHAIISATH MICSIIiB.

3BEpHEMO OKpEeMY yBary Ha Te, II0 IPOKYPOp, SK rapaHT JOTPUMAHHS MpaB 1 CBOOOT
JIIOJIMHY M1 Yac MPOBEIECHHS HEMVIACHUX CIIIYUX (PO3IIYKOBUX) /11 Ma€ MpaBo 3BEPHYTUCA
13 kiomotaHHsM mnpo mnpoeaeHHs HCPI no caiguoro cyaai abo TOTOAUTH Take
KJIonoTaHHs ciiggoro. Ilpu npomy came npoxypop 3000B’s13aHUIN TOBECTH CIIAYOMY CYAJI
HasIBHICTb ITiJICTaB Ta OOTpyHTOBaHICTh NpoBeaeHHs HCP/I.

HixaBuii gakt qis Hamoro IOCHiKeHHs mossirae B Tomy, mo B KIIK Vkpainu He
nependayrB MPOIECYaTbHOTO CTPOKY, MPOTATOM SKOTO TPOKYpOp YHOBHOBAKEHUU
PO3IJIIHYTH KJIOTIOTaHHS CIAYOTO PO MPOBEACHHS HETJIACHUX CIIITUUX (PO3IIYKOBUX) Aiil.
3 iHmoro OOKy, TaKWW CTPOK 3aKpiruieHWH B IHCTpYKIi mpo opraHizailiio MpoBEICHHS
HErJIACHUX CIIAYMX (PO3IIYKOBUX) J1M Ta BUKOPUCTAHHS iX pe3yJbTaTiB y KPUMIHATIBHOMY
MIPOBAKEHHI, 3aTBEp/KeHOI Haka3oM ['eHepanbHOI MpokypaTypu YkKpainu, MiHicTepcTBa
BHYTpIIIHIX crpaB Ykpainu, Cnyx0u Oesneku Ykpainu, AamiHictpamii [lep:kaBHO1
MIPUKOPJIOHHOI CiTy»0u Ykpainu, MinicrepcTBa ¢iHaHCiB YKpainu, MiHicTepcTBa FOCTHIIIT
VYkpainn Big 16.11.2012 Ne 114/1042/516/1199/936/1687/5, ne B posmim II, m. 2.4
3a3HAYEHO, IO PO3TJIAJ Ta MOTOKEHHS MPOKYPOPOM KIIOMOTAHHS CIIAYOTO MPO HAJAHHS
JI03BOJTY Ha MPOBEJICHHS HETJACHOT CIiI4u0i (PO3IIyKOBOT) I1i 3/1HCHIOETHCA HEBIAKIAIHO 3
MOMEHTY Hazxo/xkeHHs [4]. Ha Moro nymKy, BiacyTHicTh Takoro cTpoky B KIIK Vkpainu €
aKTyaJbHOIO TPOOJIEMOI0, sIKa MOXKE TIPU3BOANTH JI0 MOPYIICHHS O/IHI€T 3 KIIFOUOBHUX 3acajl
KpUMIiHAJIBHOTO TIPOBAKEHHS — PO3YMHOCTI CTPOKIB Ta IHIIUX HETaTUBHHUX HACIIIKIB.

KpiM 1poro, icHylOTh NE€BHI BHUIU HETJACHUX CIIAYMUX (PO3LIYKOBHUX) AiM, SKI HE
NOTPeOYIOTh MOTOIKEHHS KJIOMOTaHHS MpoKypopoM. Harpukiaa, BUKOHaAHHS CHEIiaIbHOTO
3aBJAaHHS 3 PO3KPUTTA 3JIOYMHHOI JISUIBHOCTI OpPraHi3oBaHOI TPyHNU YMU 3JIOYMHHOI
opranizaiii, sike perimamentoBane ct. 272 KIIK VYkpainu. I[lpore, i TyT 3akoHOmaBeIb
MIATOTYBaB 3ano0ikHUK y BUrisial 4. 3 cr. 246 KIIK Ykpainu, ne 3a3HaueHo, 1o Ciiauui
3000B’s13aHUH MTOBIJOMHUTH MPOKYpOpa MPO MPUNAHSATTS PIIICHHS 1010 TPOBEICHHS MEBHUX
HEMJIACHUX CIIAYUX (PO3IIYKOBHX) I Ta OTPMMaHi pe3yJbTaTH, a MPOKYpOp, B CBOIO
4yepry, Mae IMpaBo 3a0OpPOHUTH MPOBEACHHS a00 NPUIMHUTH TMOAANBIIE MPOBEACHHS
HerJlacHUX cliquux (po3mrykoBux) aiid. Lls Hopma Takox BimoOpaxeHa y 4. 3 posainy 1V
Hakasy I'enepanpHoi mpokypatypu Ykpaiau Big 28.03.2019 «IIpo 3aTBepmKeHHS TOPSIKY
oprasizauii AiSUIBHOCTI MPOKYPOPIB 1 CIIAYMX OPraHiB MPOKYpAaTypu Yy KPUMIHAIBHOMY
MPOBAKEHHD» [5].

He meHm BaxJImBUM € peaii3allisi CBOiX MOBHOBaXEHb IMMPOKYPOPOM ITiJl Yac 3aXOJliB
1010 30epeKeHHSI OTPUMAHUX IIiJl Yac MPOBEJCHHS HETJIACHHUX CIIITINX (PO3IIYKOBHX) MiK
peueit 1 JOKyMEHTIB, Kl BiH IJIaHy€ BUKOPUCTOBYBATH y KPUMIHAIBHOMY MTPOBAJPKEHHI (CT.
252 KIIK Yxkpainn) abo moBiioMJeHHS 0Ci0, MIOAO0 SIKUX MPOBOJMIIMCS HETJIaCH1 CIiadi
(po3mrykoBi) aii, mo pernamenToBano cT. 253 KIIK Ykpainu. B 000x Bunankax mpoxypop
Ma€ MTOBHOBaKCHHS 200 Ha peaizalliio MeBHOT0 MpoIeCyaabHOTO PIIIEHHS CaMOCTIHHO, a00
HA/IaTH JIOPYYEHHS CIIiTIOMY.

OTxe, MOXHA 3pOOUTH BHCHOBOK, IO POJIb MPOKYPOpa, 3aKpiljieHa 3aKOHO/IABIIEM B
KIIK VYkpainu, npodinpHOMy 3akoHI Ta 1HIIMX HOPMAaTHBHO-TIPABOBHX JOKYMEHTax, 3
ypaxyBaHHSIM XapakTepy ¢ o00csary BIANOBIAHMX TOBHOBaX€Hb BH3HAuY€HO, 0e€3
nepeOUTbIIeHHS, K KIIYOBY y 3a0€3Me4eHH] BUMOT 3aKOHY Ta MOIEPEKEHHI MOPYIICHb
KOHCTUTYLIMHUX MpaB TPOMAJSH il Yac MPOBEJACHHS HETJIACHUX CIITYUX (PO3UIYKOBHX)
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T, BUKOPUCTAHHS iX pe3yJbTaTiB y KpUMIHAIBLHOMY MPOBAHKEHHI Ta MiJ 4ac CyI0BOTO
po3rsiny. [[3epkanbHO 30UIBIIYETHCS 1 BIAMOBIAAIBHICTH TPOKYpOpa MO0 IPaBOBUX
HACHIJKIB peali3alli CBOiX MOBHOBaXXEHb Ta PIIIEHb, 110 MPUHAMAIOTHCA y 3B’A3KY 13
MPOBEJICHHSIM HETJIACHUX CIIITYNX (PO3LIYKOBUX) iH.

TakuM 4MHOM, IpH aHali3l 3aKOHOJABCTBA, SIKE PETYJNIOE JIOCHIIKYBaHE MHUTAHHSA
BUHUKA€ aKTyaJbHE NHUTAHHS II0AO0 MPaBUIBLHOTO BHU3HAYEHHS OOCATY IOBHOBaKEHBb
MPOKypopa Ta MEX HOT0 KOMIIETEHIIIl Mpu iX peamnizallii mij 4yac MpOBEACHHS HErJIaCHUX
cmauux (posmrykoBux) i, [lopylieHHS BHINEONMUCAHUX IIOJIOKEHb, BHUXIA 3a MeEXI
KOMIIETEHI[IiT MOXK€ MPHU3BECTH JI0 HETaTUBHUX HACHIJIKIB y BUIVISAl BU3HAHHA il
MPOTUIIPABHUMHU, a JOKa3u, OTPUMAaHI MiJ] Yyac MPOBEACHHS TaKUX AIM — HEIOMyCTUMUMHU
JUTSL pPO3TIISIY B CY/IL.

Cnmncox BUKOPHCTAHOI JiTepaTypu
1. Kpuminanbauii mpouecyaibHuil  Kojekc Ykpainu Big 13.04.2012 p.  Ne4561-VI.
Bioomocmi Bepxoenoi Paou Yxpainu. 2013. Ne 9-10, Ne 11-12, Ne 13. Cr. 88.
2. Koncrurymist Ykpainu: 3akoH Ykpainu Bijg 28 yepBast 1996 poxy. Bidomocmi Bepxosroi
Paou Ykpainu. 1996. No 30. Cr. 141. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
3. [Ipo mpokypatypy: 3akon Ykpainu Bix 14 >xoBTHs 2014 poxy Ne 1697-VII. Bioomocmi
Bepxoenoi Paou Yxpainu. 2015. NeNe 2-3. Crt. 12.
4. Tlpo 3atBepmkeHHs [HCTPYKIi Mpo oOpraHizamilo MPOBEICHHS HETJIACHUX CIIIIYUX
(po311yKOBHX) il Ta BUKOPUCTAHHS X pe3yIbTaTiB y KPUMiHATBHOMY ITPOBAKEHHI: HAKa3
['enepanbHOi pokypatypu Ykpainu, MiHicTepcTBa BHYTpIIIHIX cripaB Ykpainu, Ciyxou
besnekn VYkpainu, AjamiHicTpauii Jep:KaBHOI NPHUKOPJOHHOI  CIyXOM  YKpaiHu,
MinicrepctBa ¢inanciB Ykpainu, MinicrepcrBa roctumii Ykpainu Bin 16.11.2012 Ne
114/1042/516/1199/936/1687/5.
5. IIpo 3arBepmxkennst [lopsiaky opranizailii JisZIBHOCTI MPOKYPOPIB 1 CHIAYMX OPraHiB
MPOKYpaTypu y KpUMiHAJILHOMY MPOBA/KEHHI: Haka3 [ eHepanbHOI MpOKypaTypu YKpaiHu
Bix 28.03.2019 Ne 51.

I'onpak T.FO.

3m00yBay BuIoi ocBiTa OC «Marictp»

crerianbHOCTI «IIpaBo» eKOHOMIKO-TIPAaBOBOTO (PaKyJIbTETY
MapiymosibCbKOro J1ep>KaBHOTO YHIBEPCUTETY

MPOBEJIEHHSI HETJIACHUX CJIIUMX (PO3IIYKOBUX) JIIiA,
HOB’SI3AHUX 3 BTPYYAHHAM Y IPUBATHE CITIJIKYBAHHSA 3
BUKOPUCTAHHSIM IHOOPMALIIMHUX TEXHOJIOT'TiA

Yunnuit Kpuminaneuuii npouecyansauii koaeke Ykpainu (nani — KIIK) cionykae o
BUBYCHHS TMPOOJIEMHU BUKOPHUCTAHHS 1HQOpPMAIIMHUX TEXHOJOTIM MiJ dYac MpOBEACHHS
HETJIACHUX CIITUuX (PO3IIYKOBUX) Aili, 60 BiH HE MICTUTH MepesiKy a00 BUSHAYCHHS TUX UM
IHIIMX TEeXHIYHUX 3ac00iB, $KI 3aKOHOJABYO OOOB’SI3KOBI ab0 PEKOMEHJIOBaHI JI0
BUKOpUCTaHHS T yac npoBenenns HCPJI (nernacHi ciigyi (po3urykoBi) fii).

Po3pobmi manoi mpobnematuxku mpucBsueHi podotu B.O. T'omyGea, €.A. Jlons,
O.M. lly6enko, I'.I'. 3yitkoBa, O.B. Kommakosa, H.C. Tlocrina i I1.B. [lumbana ta iHmmx
MPaBHUKIB, HAYKOBUN JOPOOOK SIKHX € BaroMUM, ajie HE BHUYEPIIyE BCi€i CYKYMHOCTI
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npoOsieM 3acTOCYBaHHs 1H(GOPMAIIMHUX TEXHOJIOTiIH B TMPOBEICHHI HETJIACHUX CIITIHX
(po3UIyKOBHX) Alil.

TexniuH1 pucTpoi Ta 3acodu, abo 1H(opMaIIiifHI TEXHOJIOTIi BUKOPUCTOBYIOTHCS Ha
MPaKTUIIl M Yac MPOBEACHHS OYyIb-SIKUX HErNIacHUX ciaiguux (posmrykoBux) aii. [lpote
BOHH MOXXYTh BUKJIMKATH YCKJIaJHEHHS Mij yac iX BUKopucTaHHs. Lle crocyeThcst 0coOamBO
CyYacHMX HOBITHIX 1H(OPMAIlIHHUX TEXHOJOTIH y BHUTJSAAI OOYMCIIOBAIBHOI TEXHIKH Ta
nporpamHoro 3abesnedenHs. [Iposeaenns takux HCP/I, sk aynio-, BIIEOKOHTPOIb ocoOu
YU MICIlSl, OOCTEXEHHS MyOJIIYHO HETOCTYITHUX MICIlh, )KUTJIa YH 1HIIIOTO BOJIOJIHHS OCOOH
a0o0 crocTepeXeHHs 3a 0CO0010, PIYYI0 YK MICIIEM HE BUKIMUKAE B OTIEPATUBHUX T1IPO3ALTIB
cknagHouiB. [IpoTe, BUKOPUCTAHHS KPUMIHAJIBHO HAJAIITOBAHOIO OCOOOI0 3aXHILEHOTO
KaHally 3 BHUKOPHUCTAHHSAM CIHEIIaIbHOTO, MPOTPaMHOIO0 YM amapaTHOro 3ale3leueHHs
OO0YHCITIOBATBHOI TEXHIKH MOXKE CYTTE€BO YCKIAQAHUTH a00 YHEMOXKJIUBUTH TIPOBEICHHS
nocynoBoro posciinyBanss. Lle, 30kpema, ctocyerbest Takux HCPJI, sk 3uaTTS 1HQOpMaIii
3 TPAHCIOPTHUX TEICKOMYHIKAIlIMHUX MepeX, 3HATTA iHdopMmalii 3 eIeKTPOHHHUX
iHpopmManiiftHuX cucteM. ToMy BHHHKAa€e HEOOXIIHICTh IMIJBUIIEHHS $KOCTI 3HaHb
MIpaIiBHUKIB MOJIIIi Y BKa3aHUX rajay3sx Ta iHGopMaIliiHuX TeXHOJIOTIsAX.

Jlo HampsiMy TaKOro BHKOPUCTaHHS CydYacHOI OOYHCIIOBAJIBHOI TEXHIKH Ta
MPOTrpaMHOro 3a0€3MeUeHHsI il 4ac MPOBEACHHS HETIaCHUX CIIIYUX (PO3IIYKOBHUX) JIIH
HEOOX1JHO BIJTHECTH:

1) oGuucnioBaJIbHY TEXHIKY Y BUIJISAJI MEPCOHAIBHUX KOMII'IOTEpIB, HOYTOYKIB Ta
HETOYKIB;

2) TexHiuHI 3aco0u Ta TPUCTpOI JJIA MepexoruieHHs  iHdopmamii 3
TENEKOMYHIKAI[IHHUX CUCTEM;

3) mporpamHe 3a0e3nedeHHs sl MPOBEACHHS OTJISiAY, aHamizy Ta Qikcarlii oTpuMaHol
iH(popMarii.

AHanizyrouu HaykoBi mpaill Takux BueHux sik: B.O. ['omy6es [1], O.M. [yb6enko [2],
O.B. Kommakosa [3], H.C. Tloctin 1 II.B. Ilumban [4], cming kimacudikyBaTH TOJIOBHI
€JIEMEHTH aHAIITHYHOT KOMIT IOTEpHOI PpO3BIJIKH, IO JAOLIJFHO BHKOPUCTOBYBATH Y
TISIBHOCTI] MO

1) daktuunuit momyk iHpopMmamii (cuctema i, SKa CYNPOBOIKYETHCS
BUKOPUCTaHHSIM OOYMCIIOBAIIBHOT TEXHIKM B KOMIUIEKCI 13 MPOTrpaMHUM 3a0€3MEUYECHHSM 1
CIpsIMOBaHAa Ha BCTAaHOBJIEHHs a00 MIATBEP/DKEHHS MICIS po3TalryBaHHS (DI3UYHOTO
JpKepena iHgopmartii Ta BUSBIEHHS iH(GOpMAIIii, 0 MPEACTABIIAE JOKA30BE 3HAYCHHS);

2) ¢ikcauis iHpopmalii, (cuctema i, CIpPSIMOBAHUX Ha 30epekKeHHS OTPUMAHOI
iH(popMaIlii Ha MaTepiaTbHUX HOCISIX 3 METOIO ii MOIaTBIIIOr0 BUKOPUCTAHHS);

3) amamitnuHa o0O0poOka oTpuMaHOi Ta 30epekeHOi Ha MaTepialbHUX HOCISIX
iH(popMalii 3a TONOMOIOI0 JIOTIYHUX MPUHOMIB 1 METOAIB, OOYMCITIOBAJIbHOI TEXHIKM Ta
MPOrpaMHOro 3a0e3MedeHHs] Ha OCHOBI METH 30MpaHHs i€l iHpopMmarii;

4) noxymeHTaslbHE O(POPMIICHHS pe3yJbTaTiB 0OpOOKM OTpUMaHOI Ta 30epexeHoi Ha
MaTepiaJIbHUX HOCISIX 1H(opmariii.

Busnaueni €JIEMEHTH AHAJITUYIHOT KOMIT FOTEPHOL PO3BIIKH TOLIIIBHO
BUKOPHUCTOBYBAaTH HJisg 300py Ta aHamizy iHQopMaiii miJ 4Yac MPOBEACHHS HErIaCHUX
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ciiguux (pO3UIyKOBUX) Mii BiAmoBimHO A0 cT. 263 («3HATTA iH(opMarii 3 TpaHCIOPTHUX
TEeNEKOMYHIKAIIHHUX Mepex») Ta cT.264 KIIK Vkpainn («3uarrs indopmamii 3
CICKTPOHHUX 1HPOPMAIIIHHUX CUCTEMU ).

Hernacna cmigua (posmiykoBa) aist  «3HATTA 1HQOpMALii 3  TPaHCIOPTHUX
TENEKOMYHIKAIIMHUX MEPEXk» periameHToBaHa mnonoxeHHsMu cT. 263 KIIK Vkpainu, B
YacTHHI TIepIIii sAKOoi BH3HAYAETHCS, IO 3HATTA 1HQopMamii 3 TpPaHCIOPTHHUX
TENEKOMYHIKAIIMHUX Mepex (Mepex, 1o 3a0e3MmeuyroTh MepeaBaHHs 3HaKiB, CUTHATIB,
MMHICBMOBOTO TEKCTy, 300pa)keHb Ta 3BYKIB a00 TMOBIIOMJIEHb OYIb-SIKOTO POIY MiX
MIIKIIOYCHUMH 0 Hei TeJIeKOMYHIKAIlIHHUMH MepeXaMH JOCTYIy) € Pi3HOBHIOM
BTpy4YaHHS y TIpUBaTHE CIUIKYBaHHS, $KE€ MPOBOJUTHCA ©Oe3 Bigoma o0ci0, sKi
BHKOPHUCTOBYIOTh 3aCO0M TeJIEKOMYHIKAIll IS MepeaaBaHHs 1H(popMarlii, SKIo i 4Yac
HOTO0 TPOBEICHHS MO’KHA BCTAHOBUTH OOCTAaBHHH, SIKi MAIOTh 3HAYEHHS /TSI KPUMIHATEHOTO
npoBa/pkeHHs. Taka HernmacHa ciigda (posmrykoBa) i, K «3HATTA 1HGopmarii 3
SJIEKTPOHHUX 1H(MOpMALIMHUX cucTeM», periamenToBaHa cT. 264 KIIK Ykpainu, B uactuHi
TP K0T BU3HAYAETHCS, IO TOIIYK, BUABJICHHS Ta (iKCallis BIIOMOCTEH, 110 MICTATHCA
B CIIEKTPOHHIN iH(}opMamiiHiii cucremi abo I1X 4YacTHHI, JOCTYI 10 EJIEKTPOHHOL
iH(dopMarlliifHoi cuctemMu abo ii YacTUHHM, a TaKOK OTPUMAHHS TaKUX BiIOMOCTEH Oe3 BijoMa
il BJIacHWKA, BOJOAUIBIS a00 yTpHUMyBada MOXKE 31HCHIOBATHCA, SKIIO € BIJIOMOCTI IMPO
HasBHICTh 1H(OpMaIi B €IEKTPOHHIN iHGOpMaIliliHIi cuctemi abo il yacTWHI, IO Mae
3HAYEHHS JJIA IEBHOTO JOCYJI0BOTO PO3CIiAyBaHHs [5].

Takosx, OKpeMo CITiJ] 3a3HaYUTH, 10 BEJIMKE 3HAYCHHS 3 TOYKH 30PY BUKOPHCTAHHS
aHATITUIHOI KOMIT FOTEPHOT PO3BIAKM Ma€ TOJIOKEHHS, SKe BHKIaACHO B 4. 2 cT. 264 KIIK
VYkpaiau, mo He moTpedye a03BONYy (yXBalu) CHITYOTO CyAMAl 3M00YTTA BIIOMOCTEH 3
CICKTPOHHUX 1H(GOPMAIIHHUX CHCTEM a00 1X YacTHH, IOCTYM JIO SKUX HE OOMEXKYyeThCs ii
BIIACHUKOM, BOJIOJIIIbIIEM ab0 yTpuMyBaueM abo He IMOB’S3aHHI 3 MOJOJAHHSIM CHCTEMHU
JIOT1YHOTO 3aXUCTY.

[Tin gac npoBenenust 3azHayeHux Buiie HCPJ[ mono mudposoi indopmarii 36ip i
aHali3 KUIBKICHOTO Ta SKICHOTO CKJaay iHQopmalii, ska mepegacTbest uepes
TEJEKOMYHIKAI[I{HI CUCTEMHU NIEBHOTO KOMIT I0TEpa, Y MPAKTUYHIHN AISUIBHOCTI MOXKYTh OyTH
3aMiHEeH1 OQIIIHHUM BUWIYYEHHSIM I[OTO KOMII'IOTepa Ta MPOBEIEHHSM BiJHOCHO HBOTO
EKCIIePTU3H, OCKUIBKH II€ JIO3BOJUTH OTpUMaTH 1H(OpMalil0 TOTOXHY Til, IO
nepexoroBanack. ONHAK y TakoMy BHUMAAKy Oyae TMOPYIICHO HETNIACHICTh, a s
BWIYYEHHS W THMYAacoOBOTO JOCTYIy JO KOMII'IoTepa OyayTh HEOOXiJHI mpolecyaibHi
MiJICTaBH, TOOTO yXBaja CJIII40TO CY/II.

Lexan JI.M. [6, c. 104], y cBoeMy MOHOTpagiqyHOMY IOCIHIIKEHHI BHUKJIaB METOAU
BUKOPUCTAHHS IUPOKOTO CHEKTpa HAaSBHUX HA PUHKY MPOTPAMHOTO 3a0e3MedeHHS Ta
amapaTHUX 3acoOiB JUIsl MepexoryieHHs 1HdopMallii 3 TeIeKOMYHIKaliHUX CHUCTEM Ta Ha
MiZICTaBl OpraHi3alliiHUX BapiaHTIB MEPEXOIUIEHHS MOAUIMB iX Ha: 1) mHepexoIuIeHHA
3aco0aMu orepaTopa 3B’s3KY; 2) MEePEeXOIUICHHS BIacHUMH 3acobamu. OKpiM TOTO BUCHHI
3a3Havyae, MO0 MEPEXOIUICHHs 1HQopMaIlii 3 TEeTEeKOMYHIKAIlIHHUX CHUCTEM MOXE OyTH
peai3oBaHO Ha PI3HUX PIBHAX:

1) ¢izmuHOMYy: a) 3a OMOMOTOIO0 EJICKTPUYHHX Ta ONTHYHHX pPO3’€IHYBauiB; 0) 3a
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JOTTOMOTO0 O€3KOHTAKTHHUX JATYMKIB; B) 3@ JOMOMOTOIO MEPEXOIICHHS PagioCUTHATY (115
Wi-Fi Ta iHmmx 6e31mpoBiJHIX MPOTOKOIIB);

2) KaHaJbHOMY piBHI: a) 3a JOMOMOIOI0 IIJKIIOYEHHS 0 KOHIIEHTpatopa; 0) 3a
J0ToOMOrol0  (yHKIII J3€epKallOBaHHA MOPTY Ha KOMYTAaTopi; B) 3a JOIOMOIOIO
MpoKCyBaHHsS Tpadika; T) 3a JONOMOIOK YCTaHOBKHM CcHidepa Ha UIILOBOMY abo
TPaH3UTHOMY BY3IIi;

3) MepexeBOMY: a) 3a IOIOMOI'0OI0 3MIHUM MapUIpyTH3allli Ta MPOKCyBaHHs Tpadiky; 0)
3a OTIOMOTOI0 BOY/T0BaHUX (YHKIIIH MIKMEPEKEBOIO €KpaHa 1 CUCTEMH BUSBJICHHS aTak;

4) mpuKIagHOMY: a) 3a JOIMOMOIoI0 aHalizy Tpadika Ha IpOKci-cepBepi; 0) 3a
JI0TIOMOT 010 aHai3y Tpadika Ha cepBepl IEKTPOHHOI MOIITH.

Jlana kiacudikariisi BiANOBIJa€ CY9aCHMM BHUMOTaM JI0 TaKOro BUIY iH(opMamiiHuX
TEXHOJIOT1{, SIKHM JOLIIbHO BUKOPUCTOBYBATH y MPAaKTUYHIN AISUIBHOCTI NMpaliBHUKaMU
MoJIiLI{, aje BOHA MOBMHHA BJOCKOHAIIOBATHUCS Pa3OM 3 YAOCKOHAJEHHAM iH(pOpMaliifHIX
TEXHOJIOT1H.

[IpoTe, He3BakatouM Ha BUINE3a3HAYCHE, HEY3TOMKEHOCTI Ta HETOBHOTA IOJIOKECHD
yuraHOoro KIIK VYkpainu 3 nuTanb BUKOpPUCTaHHS 1H(OpMAIIHMX TEXHOJOTiH TMiJ dYac
MPOBEJICHHSI HETJIACHUX CIHIAYuX (PO3IIYKOBHX) i, CHOHYKAIOTh JO iX JOMOBHEHb,
YTOYHEHB Ta YAOCKOHAJICHHSI.

Cnmcox BUKOPHCTAHOI JiTEepaTypu
1. T'onybes B.A. [IlpotuBoneiicTBue KHUOEPHPECTYMHOCTH U KUOEPTEPPOPHU3MY.
Meowcoynapoonoe compyonuyecmeo 6 6OopvbOe ¢ KOMNbIOMEPHOU NPecmynHOCMbIO:
npobdiemvl U Nymu ux peuilenus. Matepuansl MexayHap. Hayd.-mipakT. KoHd. onerk, 2007.
C.29-42.
2. Iyoenko O.M. 36ip Ta 3a0e3medeHHs 10Ka3iB MPABOMOPYIICHHS, CKOEHOTO B [HTEepHETI.
Meoxcoynapoonoe compyounuuecmeo 6 0O0pbbe ¢ KOMNLIOMEPHOU NPecmynHOCMbIO:!
npobdIeMvl U Nymu ux peuleHus: MaTepralibl MexayHap. Hayd.-nipakT. KoHd. JJonerk, 2007.
C.216-218.
3. KonmakoBa O.B. Oco6muBOCTI poO3CHiyBaHHS 3JIOYMHIB y c@epl KOMI IOTEpHOT
iHpopmanii. Meoswcoynapoonoe  compyoHuuecmeo 6 6OOpvbe ¢ KOMHbIOMEPHOU
NPecmynHoOCmbio: NpooOIeMbl U NYMuU UX peuleHus. MaTepuaibl MexayHap. Hayd.-TIPaKT.
koH(. Jonenk, 2007. C. 230-235.
4. Moctin H.C. Knacudikamiss coaigiB  KOMIT'IOTEPHUX 3JIOYMHIB. MedcoyHapoonoe
compyonuuecmso 6 O0pvbe ¢ KOMNbIOMEPHOU NPecmynHOCmbl0: Npobaembl U Nymu ux
peuwienus’. MmaTepuainbl MexayHap. Hayd.-nipakT. koHd. Jlonenk, 2007. C. 138-140.
5. KpuMinaneHo-mipouiecyanbHuil koaekc Ykpainu: 3akoH Ykpainu Big 13.04.2012 p.
Ne 4651-VI. Bioomocmi Bepxoenoi Paou Ykpainu. 2013. Ne 9—10, Ne 11-12, Ne 13. Cr. 88.
URL.: https://zakon.rada.gov.ua/laws/show/4651-17 (nara 3Bepuenns: 23.04.2020).
6. Llexan /.M. BukopucTtanHs BHUCOKMX I1H(QOpMAIIHHUX TEXHOJOTIH B ONEPATUBHO-
PO3IIYKOBIH IisSUIBHOCTI OpraHiB BHYTpIIIHIX cripaB: MoHorpadis. Oxeca: FOpua. mit., 2011.
214 c.
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TI'opycrosuu 10.B.

3100yBay Buioi ocBitu OC «Marictp»

cnemianbHOCTI «IlyOniuHe ynpaBiaiHHS Ta aAMIHICTPYBaHHS»
€KOHOMIKO-TIPaBOBOI'O (haKyJIbTETY

MapiynosibCbKOro 1€p>KaBHOTO YHIBEPCUTETY

AJIMIHICTPATUBHA JISJIHICTh OPTAHIB BUKOHABYOI BJIAJIU:
NPOBJIEMU TEOPII TA IPAKTUKH

Cydacna Ykpaina, 3rigHo 3 KoHcTuTyii€ro, € mpaBoBOIO JIep)KaBOlO, Ta OJHOIO 3
OCHOBHHX O3HAaK TakKoi JepKaBH € MOMALI Jep>KaBHOI BIIaJAM HAa 3aKOHO/AaBUYY, BUKOHABUY Ta
cynoBy [1]. BukonaBua Biajma 3aiiMae BaXJIMBE Miclle y MM Tpiajli Ta BUPAKAETHCS B
VOPaBIIHCBKIM,  aaMIHICTpPATUBHIA  ASUIBHOCTI  CYO’€KTIB  HyOdIYHOrO  mpasa.
AJIMIHICTpaTHBHA MIsUTBHICTD, OYAyYH Pi3HOBUIOM YIIPaBIIHCHKOI MisUTBHOCTI, CIIPSIMOBaHa
Ha OpraHi3alilo pI3HOMaHITHHUX NPOLECIB y JAep:KaBl Ta yNpaBiiHHA HUMHU. BuCBITIEHHS
TEOPETUYHUX Ta IMPAKTHUYHUX AaCTEKTIB aIMIHICTPAaTHUBHOI [iSUIBHOCTI 3HAWIIIIO CBOE
BiIoOpakeHHsI B pobotax B. Aep’snoBa, I'. Atamanuyka, 0. burska, B. Konnakosa ta
IHIMUX HAYKOBI[IB. AHali3 HAyKOBHX JDKEped CBiAYWTh, IO CYTHICTb Ta 3MICT
aJIMIHICTPAaTUBHOI AISUIBHOCTI, SIK 3arajioM, Tak 1, 30KpeMa, Yy JepKaBHOMY YIIpaBIIiHHI,
HEJIOCTaTHBO PO3KPUTI B cydacHid Haymi. [{uMm 1 3yMoBIeHa HEOOXIiIHICTh IMOJAIBIIOTO
JOCIIKEHHSI IbOTO MUTAHHS.

MeTto10 X € JOCHTIPKeHHS OCHOB aMIHICTPATHBHOI MisUIBHOCTI CYO’ €KTIB MTyOJI9HOTO
npaBa HUIIXOM O3HAHOMIIEHHS Ta XapaKTEPUCTHKHU MOHATTS aJIMIHICTPATUBHOI JISUIBHOCTI
Ta AOCHIKEHHS (DOPM aIMIHICTPATUBHOI MISITBHOCTI Cy0’ €KTIB IyOJIi4HOTO MpaBa.

[Ilo Take «aaMiHICTpaTHBHA JiSIBHICTH»? PO3KpHUBaIOUM MOHATTS «aJAMIHICTPATUBHOL
TiSUTBHOCTI» CJIIJT 3BEPHYTH yBary Ha Te, 10 HAYKOBII HE JA0Th €MHOTO MOTO TIyMaueHHs
Ta B OUIBIIOCTI BUIAJKIB J0 aAMIHICTPATUBHOI JISTILHOCTI BITHOCSTH AISUTBHICTH OpPTaHIB
BHYTpIIIHIX cripaB abo myOmiuHoi anMinicTparii. Takuil miaxig He € KOPEeKTHUM B IUIaHI
3BEJICHHS JAaHOi MISIIBHOCTI JO MJISTIBHOCTI OJHOTO Cy0’€KTa MyOJiYHOTO MpaBa, TOMY
JOLUIBHINIE BUXOAUTH 3 3arajJbHOTO PO3YMIHHS «JIEP’KaBHOTO YIPABIIHHSI» SIKUM
MOSICHIOETBCS aIMIHICTPAaTUBHE MpaBo B LiJIoMy. B. ABep’siHOB Ja€ HaM Take y3arajibHEHE
TIOHSTTS «JIEP>KAaBHOTO YIPABIIHHSA» SK HOPMOTBOPYY 1 PO3MOPSAYY HisSUIBHICTH OpraHiB
BUKOHABUYOI BJaJM 3 METOI0 BJIAJHO-OPraHI3ylouoro BIUIMBY Ha BIANOBIJHI CYCHiJIbHI
BITHOCMHU 1 TMPOLECH B EKOHOMIUHIH, COIaJIbHO-KYJIBTYPHIM Ta aJMIHICTPaTUBHO-
NONMTHYHIA cepax, a TakoX BHYTPIIIHBOOPTaHI3aliiiHy [iSIBHICTD amapaTy BCiX
JepKaBHUX OpPraHiB I0J0 3a0e3MeYCHHS HAJIEKHOTO BUKOHAHHS MOKJIAJCHUX Ha HUX
3aBlaHb, QYHKIIH 1 moBHOBaxeHb [2, ¢. 28]. B cBoto uepry, 0. butsikx mpuiimae Take
MOHATTS «JIEP’KAaBHOTO YIPABIIHHS» K CAMOCTIHHOTO BUAY ACPKABHOI JiSUTBHOCTI, 10 Ma€e
OpTaHi3ylO4Hii, BUKOHABYO-PO3MOPSAYNHN, MiI3aKOHHUI Xapakrep, OCOOJMBOI TpyIu
JIep’KaBHUX OpraHiB (MOCaZoBUX 0CI0) MIOJ0 MPAKTHUYHOI peamizauii (yHKIIN 1 3aBlaHb
JIep>KaBU B TIPOIECI TOBCSAKIECHHOTO W 0O€3M0oCepeTHhOTO KEPIBHUIITBA EKOHOMIUHUM,
COLIIANIbHO-KYJIbTYPHUM Ta aAMIHICTPAaTUBHO-MOJITUYHUM OyniBHUOTBOM [3, c. 45].
B. KonmakoB mosicHIOE «AepaBHE YNpaBIiHHI) SK (QYHKIIIO Aep)KaBH, sSKa MPUTaAMaHHA
CrelliaIbHUM OpTaHi3alliiHuM CTPYKTypaMm (opraHam), iX CYKYITHICTh € CUCTEMOIO OpTaHiB
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Jep>KaBHOTO ympaBiiHHA. CKiIalaeTbcs L CUCTEMa 3 JIBOX KOMIIOHEHTIB: a) Jep>KaBHHUX
opraHiB (BUKOHaBYa Biaja); 0) HexepkKaBHMX (OpPraHiB MICIIEBOTO CaMOBpsAyBaHHS) [4,
c. 84]. B ocraHHbOMY BHMAJKy IOMITHO, IO JEp>KaBHE YIPABIIHHS 3A1MCHIOETHCS uyepe3
CUCTEMY JIepKaBHUX YIPABIIHCHKUX OpraHiB, a TaKOXX HeIEp)KaBHUX OpraHiB, SKUM
Jiep’KaBa JieJieryBajia CBOi yNPaBIIHCHKI MOBHOBAXKEHHS. TakuM YMHOM, MOKHA BHAUIUTH
«aIMIHICTPATUBHY JISTIBHICTBY», TAKOXK 3 YpaXyBaHHSAM IMOHSTTSIM MOCagoBoi ocodu [5], sk
BpEryJibOBaHy HOpPMaMu aJIMIHICTPaTUBHOTO TIpaBa HOPMOTBOpYA, OpraHizaiiifHo-
po3mnopsIia, KOHCYIbTATUBHO-I0paa4a AISUIBHICTD JEPKABHUX Ta HEJCP>KaBHUX OpPTraHiB
yOpaBiaiHHA (3 JCJIETOBAHMMH TOBHOBaXXCHHSIMH), SKa Ma€ Ti3aKOHHUM, BIaJHUMH,
MacImTaOHUN Ta yHIBEpCAIbHUN XapakTep, MIOAO0 3a0e3MedueHHs HaJeKHOI peaizallii
(GyHKUIH 1 3aBJ1aHb JepKaBU B yCIX chepax KUTTEAISIIBHOCTI.

o »x crocoBHO (HopM aaMIHICTPATHBHOI MisNIBHOCTI? 3HOB Takd, BYEHI He
MPOINOHYIOTh HaM €IMHOI Kiacu(ikamii, Ta BUXOASYM 3 (OPM JEp:KaBHOIO YHPABIIHHSA 1
BPaxOBYIOUH TIIYMAU€HHs MOHATTS «aJMiHICTpATUBHA MiSUTHHICTHY» MOXHA BHUAUTUTH TaKi
4OTUpH GOPMHU aIMIHICTPATUBHOI A1SUIBHOCTI: 1) BUAAaHHS HOPMAaTUBHUX AKTIB yIPABIIHHS;
2) BUIAHHS 1HAWBIIyalbHUX (HCHOPMATHBHHUX, aAMIHICTPATUBHHUX) aKTIB YyMpaBIiHHS; 3)
MIPOBEACHHS OpPTraHi3alliiiHuX 3aX0/1B; 4) 3A1CHEHHS MaTepialbHO-TEXHIYHUX omepatiid. Ta
ix MokHa 00’ €IHATH y 2 BETUKUX TPYIMH SK: a) MPaBOBi (HOpPMH, OB’ s13aH1 3 BCTAHOBJICHHAM
1 3aCTOCYBaHHSIM HOPM TIpaBa, HAPUKJIA/, BUIaHHS HOPMATUBHHX Ta 1HAWBIAyaTbHUX aKTiB
yrpaBiiHHA; 0) HEpaBoBl GopMH, TOOTO MPOBEACHHS THX UM 1HIIUX YMPABIIHCHKHUX i,
0e3mocepeIHhO HE TOB’S3aHMUX 3 MPUHHATTAM IOPUANYHUX aKTiB YIPaBIiHHS, HAPUKIA,
MIPOBEACHHS OpraHi3amifHuX 3aXOJiB 1 3M1HCHEHHS MaTepiaIbHO-TeXHIYHUX omeparlii [3].
Oco0nnBOi yBarm TakKOX 3aciIyroBye€ aJAMIHICTPaTUBHUNA JOTrOBip SK oaHa 3 (opm
aJMIHICTPATUBHOI ISUTBHOCTI.

TakuM YMHOM, MUTAaHHA AJMIHICTPATHUBHOI AISUIBHOCTI OpraHiB BHKOHABYOI BIAAU
CHOTOJIHI 3aJIUIIAETHCS € HE J0 KIiHIISI PO3KPUTHUM, ajie Ma€ BaXKIMBE 3HAUYCHHS B CHUCTEMI
JepKaBHOTO YIPABJIiHHS, IO Ja€ 3MOTY Ta aKTyaJbHICTh MOAAJBIIOTO HOTO BUBYCHHS Ta
BJIOCKOHAJICHHS B MaillOyTHbOMY.

Cnmncox BUKOPHCTAHOI JiTepaTypu
1. Koncrutymist Ykpainu: 3akon Ykpainu Big 28 uepBas 1996 poky. Bidomocmi Bepxoenoi
Paou Ykpainu. 1996. No 30. Cr. 141. URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
2. AnMiHICTpaTUBHE IpaBo YKpaiHu: MiIpyyHUK: y ABOX Tomax: Tom 1. 3aranbHa yactuna /
Pen. xoneris: B.b. ABep’stHoB (romnoBa). Kuis: Bunasuunrso «HOpuanana mymkay, 2004.
584 c.
3. burax HO.II. AnminicTpatuBHe mnpaBo YKpainu: miapyyHuk. KuiB: BupmaBHuuTBO
FOpinkom IuTep, 2005. 540 c.
4. AnminictpatuBHe npaBo Ykpainu: Iligpyunuk / Konnakos B.K., Ky3smenko O.B. Kuis:
FOpinkom IuTep, 2003. 400 c.
5. Ilpo pepxaBHy cinyxOy: 3akon Ykpainu Big 10.12.2015 Ne 889-VIII. Bioomocmi
Bepxosnoi Paou Yrpainu. 2016. Ne 4. Cr. 43. URL:
https://zakon.rada.gov.ua/laws/show/889-19

33


https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80
https://zakon.rada.gov.ua/laws/show/889-19

I'yrnik I.B.

CTYZAEHT 3-To Kypcy crenianbHocTi «IIpaBoy
Mapiynonscbkoro konemxy JIBH3

«IIpnazoBchbKuil nepKaBHUN TEXHIYHUI YHIBEPCUTET

AHAJII3 HOPMATUBHOI FA3H, 11O PEI'YJIIO€ BIJHOCUHU
B COEPI OHJIAVH-TOPTIBJII

AKTYalbHICTh TEMH TOJISTAE B TOMY, 1[0 CErMEHT OHJIAMH-TOPTIBII 3 KOXXHUM POKOM
Bce Oulbllae 1 Oulblllae HaOyBa€ 3HAUYEHHSA Y MOBCSAKIEHHOMY JKUTTI KOKHOIO YKpaiHIS.
3’ABNA€ThCA 0araTo HOBUX OHJIAH Mara3uHiB B YCbOMY CBITI I YKpaiHa — HE € BUHATKOM,
00 KymyBaTH HIOCh a00 OTPUMYBATHU SIKYCh MOCIYTY HE BUXOISYH 3 JIOMY AYXKE 3PYUHO.
Taka Benuka ramy3p MoTpeOye YITKOTO Ta BHYEPIHOTO MPABOBOI'O PErYyJIIOBAHHA 1 TOMY
METOIO LII€i Mpall € BUCBITJICHHS Ta aHalll3 HOPMATUBHO-IIPABOBUX aKTIB, SIKI PETryIIOIOTh
chepy onnaitH-Toprisii. Ile muTaHHsS € 0OroBOprOBaHWM y HayYKOBOMY CYCHUIBCTBI, 00 ii
BHUBYAJO OaraTto JOCHiTHUKIB, 30kpema Taki sk M.B. Hopna, O.C. MenpbHUYYK Ta iHIIII.
IcHye ¥ Ounbll NpakTUYHUM MiAX1J BPETYNIOBAaHHSA JaHOTO MHMTAHHS, TaK IPOEKT
«I'pomanceka  cuHeprisiy, wmo (QiHancyetbess €C Ta  MixkHapogHuM  (HOHAOM
«BigpomkeHH», pa3oM 3 YKPaiHCHKUM YPSJOM PO3POOMIM aHATITUYHUA TOKYMEHT «SIK
ypsany Ykpainu po30yayBaTH JIep>KaBHY MOJITUKY Y cepi e-TOPTiBIIi».

[Tounemo 3 Toro mo Konctutymieto Ykpainu — cr. 42, rapaHTyeTbCcs MPaBO Ha
MIAMPUEMHULIBKY JiSIbHICTh, SIKa HE 3a00pOHEHA 3aKOHOM, B TOMY YHCJi IpPaBO Ha
CTBOpEHHS OHJIAfH Mara3uHiB.

OCHOBHHMM 3aKOHOM, III0 PEryJO€ MISUTHHICTh OHJAWH Mara3uHiB € 3akoH YKpaiHu
«IIpo enexTpoHy Komepuito» (nam — 3akoH). BiH BH3HAuae TepMiHU MOB’s3aHl 3 LIEIO
TiSUTBHICTIO, cepy 3acTOCyBaHHSI 3aKOHY, NMPUHIIUIIN MPABOBOTO PEryitoBaHHS y cdepi
€JIEKTPOHHOI KOMEpIIii, YJaCHHKIB BIJIHOCHMH Ta iX BiAMOBIJAIBHICTh, & TaKOX MOPSIOK
BYMHCHHS €JICKTPOHHUX MPaBOYNHIB.

Tak sk el 3akoH BH3HAYa€ TMOKYMNIS (3aMOBHHUKA, CIOXHBada) Ta MPOJABIT
cy0’eKTaMH TIPaBOBUX BIJTHOCHH JO HHUX TaKOX 3aCTOCOBYIOTHCS HopMu LluBiabHOTO,
INocnogapcekoro, IlogaTkoBOro KoJekciB YKpaiHM Ta IHIIUX 3aKOHIB Ta MiA3aKOHHHUX
HOPMaTHBHO-TIPAaBOBUX aKTiB.

Takox 11e#i 3aK0OH BiJICHITIAa€ IO 1HITUX 3aKOHIB ITPH BUHMKHEHHI BUBHAYCHUX OOCTaBUH
ab0 KoJM TMOTPIOHO [I3HATHCS SIKI 3aKOHU PETYNIOITh TMEBHI cepu OHIAWH TOPTIBIIL.
Hampuknan, y pasi sSKIo OAHIEIO 13 CTOPIH €IEKTPOHHOIO MPABOUYMHY € 1HO3eMellb, 0co0a
6e3 rpoMasiHCTBA a00 1HO3eMHA I0PUINYHA 0C00a, HOPMHU LILOTO 3aKOHY 3aCTOCOBYIOTHCS 3
ypaxyBaHHSIM TOJOKeHb 3akoHy Ykpainu «[Ipo mMixkHaponne mpuBaTHe mpaBo». Y pasi
SKIIO CTOPOHOK TIPaBOYMHY € OpraH JepKaBHOI BiIagun abo opraH MiCIIEBOTO
CaMOBPSTyBaHHS B YaCTHHI BUKOHAHHS HUM QYHKINH JEp)KaBU, TO 3aCTOCOBYETHCS 3aKOH
VYxpaiau «IIpo 3aiiicHeHHS nep)KaBHUX 3aKymiBenby. [1opsok 3acTocyBaHHS AepKaBHOI Ta
IHIIUX MOB Yy €JIEKTPOHHIN KOMepIIii BU3HaUaeThcst 3akoHOM Ykpainu «[Ipo 3abe3neueHns
(GYHKIIIOHYBaHHS YKpPAiHCBhKOI MOBHM SIK JepKaBHOI». SIKImo mpomaaBens (BUKOHABEI,
MOCTAa4YaJIbHUK) MPOMOHYE 1HIIIH CTOPOHI €IEKTPOHHOTO JIOTOBOPY HAJaTH HOMY BiOMOCTI
Opo IUIATDKHI IHCTPYMEHTH ISl OIJIaTH BapTOCTI TOBapy, poOOTH, MOCIYrd BiH
3000B’s13aHUH 3a0€3MeUnTH 3aXUCT Takoi iH(opmarlii BimoBigHo 10 3akoHy Ykpainu «IIpo
3axuct 1HGopmalii B iH(opMaliitHO-TelIeKOMYyHIKaiMHNX cucteMax» 1 «lIpo muatixHi
CUCTEMH Ta Iepeka3 KOmTiB B YKpaiHi». Takum unmHoM, 3akoH Ykpaiau «[Ipo enexkrpony
KOMEpIIIo» BiJCHIA€ HAC A0 PALY IHIIMX HOPMATHBHHUX JDKEPET B XOHI PETyJIIOBAHHS
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BITHOCHH 1 Ha AYMKY €KCIEPTIB € JOCTaTHHO 30aTaHCOBAHNM 1 y3TO/XKEHUM 13 HUMU.

[IponoBxkyioun TeMy pEryJlOBaHHS BIJIHOCHH TIOB’S3aHUX B BHKOPUCTAHHSIM
NEPCOHANPHUX JaHUX MOKHAa BHAUMTH 3akoH Ykpainu «IIpo 3axucT mepcoHambHUX
naHux» cdepa Ail SIKOTO OXOIUTIOE 1 OHJAaiH TopriBimo, 3akoH Ykpainu «lIpo pekmamy»,
SKUH peryioe BIAHOCHHM, L0 BUHUKAIOTh Yy MPOLECi BUPOOHUIITBA, PO3MOBCIOJKEHHS Ta
CIIO’KMBaHHS pPEKJIaMU B TOMY YucCIi B cdepi oHmaiH-TopriBii. B cBorwo depry, 3akoH
Vkpainu «IIpo 3axucT npas CIoKMBayiB» PETYJIO€ BIJHOCUHU MK CIOKMBadYaMU TOBApIB,
poOIT 1 MocHayr Ta BUPOOHWKAMU 1 MPOJABIIMU TOBapiB, a CTaTTA 13 KOHKpETH3ye IMpaBa
CHOXHMBaya y pa3l YKIaJeHHs JOrOBOpPY Ha BIJCTaHi, L0 O€3MOCEPEIHBO PETYIIIOE
BIIHOCHHHM, $SIKI BUHUKAIOTh NPHU OHJANHH-TOPriBil TOBapaMu. 3akoH Ykpainu «lIpo
aBTOPChKE MPaBO 1 CYMDKHI IpaBa» OXOPOHs€ MaliHOBI 1 HEMaWHOBI IpaBa IOB’S3aHI 13
aBTOPCHKHUM TPABOM Ta OXOIUTIOE MISUTHHICTh B TOMY YHCIII 1 OHJIalH Mara3uHiB.

[Ipu  3miiicHeH1 JIOCHIDKYBaHOI  OISUTBHOCTI  YacTO  BUHUKAE  HEOOXITHICTH
KOPHCTYBAaTHCS EJIEKTPOHHUMH JOKyMEHTaMH ToMmy Taki 3akoHum VYkpainm sk «[Ipo
€JIEKTPOHHI JIOKYMEHTH Ta €JeKTPOHHMM JoKyMeHTooOir» Ta «IIpo enexkrpoHHMit
IU(PPOBHIA MAMKCY TEK PETYIIOIOTS 110 cepy.

Takox npu KymiBii ado IpoAaki TOBapiB B OHJIaiH-MarasuHax BUHUKa€e HEOOX1HICTh
MIPOBEJICHHIO (PIHAHCOBHUX OIEpalliii 3a JTOMOMOIOI0 EJIEKTPOHHUX IUIATIKHUX 3aco0iB. B
IIbOMY BMIIQJIKy CJiJl 3BepHYTHUCS 10 3akoHy YKpainu «lIpo mmarixHi cUCTEMH Ta Iepekas
KOIITIB B YKpaiHi».

3 mig3akoHHux HIIA wmokna Buaimutu Hakaz MiHicTepcTBa €KOHOMIKM YKpaiHU
«IIpo 3aTBepmKeHHs MpaBUJI MPOAAXKY TOBAPIB HA 3aMOBJICHHS Ta [103a TOPTiBEILHUMH a00
odicHUMH TIPUMILIEHHSIMUY» KUK OyB 3apeecTpoBaHuil B MiHICTepCTBI IOCTHUIIT YKpaiHu
e B 2007 porii Ta € YUHHUM JOCI.

[TincymoBytouM BCe BUINEBUKIIAJICHE MOYKHA CKa3aTH, IO iCHYE JOCTATHS HOPMAaTHBHA
0a3a Ui peryioBaHHA LBOTO CErMEHTY TOPTiBIl 1 Ha Halle 3aKOHOJABCTBO JOCUTh
MO3UTHUBHO BIUIMBA€ HASIBHICTh TAKUX 3aKOHIB sIK, Harpukiaj «IIpo enekTpoHHy KOMepIIio»
B KOHTEKCTI peryitoBaHHs i iHuX cep [HTEepHET-BiAHOCHH, 00 BiH HE TUIBKHU BBIB KOJIO
Cy0’€KTiB, IO 3alMAIOTHCS JAHOK MISUIBHICTIO Y TPaBOBE Moje YKpaiHW, a i BU3HAYHMB
OPUHLUMON W mpaBwia iX MiSUIBHOCTI, HANpHUKIAL y TUX MPABOBIAHOCHMHAX B SKHX
npoJaBlLeM abo MOKYHIEM € iHo3eMellb a0o AepxaBHUN opraH Toulo. BiH craBuTh OaraTto
Kpanok Haj I Ta mpu 1bOoMy € OCHOBHUM 3aKOHOM ]ISl 111101 HOBOI ranysi. Lle He o3Hauae,
110 LIef HampsiM € JOCTaTHbO BPETYJIbOBAaHUM, 1 MOKE CIYTYBaTH MPUKIAJAOM Ul MiAXO/iB
IIPYU CTBOPEHHI Ta 3alpOBaXKEHHI HOPMATUBHOTO MIAIPYHTS THUX ranxy3ei, 110 3’ SBISIOThCS
B HaIlIlil 1epxasi.

Jinenxo T.B.

3100yBay Buioi ocBitu OC «Marictp»

crnernianbHOCTI «IIpaBo» eKOHOMIKO-TIPaBOBOTO (PaKyJIbTETY
MapiynonabChbKOro JepKaBHOTO YHIBEPCUTETY

OO0 BUSHAYEHHSI CACTEMH I'APAHTIN
3ABE3NEYEHHS BE3IEKHU CYJIIB TA YWIEHIB IX CIMEH

[IpoGnemu 3abe3neueHHs: Oe3MeKU CYAJIB Ta WICHIB iX CIMEH B Cy4acHMX YMOBaXx €
BKpail akTyalbHUMHU B YKpaiHi, a UTAaHHS TapaHTyBaHHsS TI€BOTO 3aXHCTYy TAaKUX OCi0O B
IOpUINYHIA JOKTPHUHI BIJHECEHO 10 OJHUX 3 HAWBAXJIMBIMIUX MPOOJIeM, 0 MOTPeOyIOTh
BHUpIIICHHS HAWOMMKYUM dYacoMm. I[IpilopUTeTHICT, Ta HarajJbHy akKTyalbHICTh JaHOL
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npoOJeMH UTIOCTPYIOTh HEMOOAWHOKI BUIIAJKH MOCSITaHHS Ha (Pi3ndHy O€3MeKy yJacHHKiB
CYJIOBHX IPOIIECIB, MPAIIBHUKIB CYI0BOTO arapary Ta Cy//liB; MOIIKOXKEHHS MaifHa Cy1iB
Ta Cy[iB Ta 1HIII Oe3MpeleICHTHI BUTIAJKU MOCATaHb, 110 CTaBJIATH IiJl 3arpo3y 3arajbHUM
MpoIieC CYyJIOYMHCTBA B YKpaiHi.

TeopeTnyHi Ta NpakTUYHI OCHOBU JIOCIIIKYBaHOI MpoOIeMaTUKU OyJIu BHUCBITIIEHI B
HayKOBHX TIpaIlsIX BiIOMHUX BUCHHX, 30KpeMa, Takux sk: J[.B. boituyk, B.Il. BacbkoBchKa,
€.1. Bubopnora, C.B. Jlo6poBonscbkuii, O.B. Kamnina, JI.M. Jlo6oiiko, B.. Tamii,
O.I'. Iluno Ta 1H.

HaiiBaxxuBimmM 3aXHCHUKOM IpaB 1 CBOOO JIOJMHUA Ta TPOMAJISIHUHA € CYJ, 3aJIs
CIpaBeIIUBOTO (YHKI[IOHYBAHHS CYAYy Ta HEYNEPEeIKEHOTo 3AIMCHEHHS CYIASIMH CBOiX
npodeciinux 000B’sA3KIB, 0coOucTa Oe3neka MpaliBHUKIB J1aHOI JIAHKU JEP>KaBHOI B/l
HE MOBHUHHA 3HAXOJMUTHCS TMiJ 3arpo30l0 TUX YM IHIIMX YMHHHUKIB. [ JOCSTHEHHS Ii€i
METH B MDKHApOIHMX aKTaxX Ta HAIlOHAJbHUM 3aKOHOJABCTBOM YKpaiHM 3aKpiIUIEHO
HOPMH, III0 PETYJIOIOTh aCTeKTH 3a0e3MeueHHs Oe3MeKH CYIiB Ta iX ciMel, 30kpema, sKi
3a3HAYalOTh pPOJb, METOAM Ta CcrocoOu 3abe3nmedyeHHs OocoOMCTOi Oe3NeKu CyIIiB,
perIaMeHTyoTh iX Ojara, 1m0 MOBMHHI MIJUISITaTH 3aXUCTy JIep)KaBHUMHU OpraHami,
3aKpIIUTIOIOTH MiJICTaBH Ta MOPSAIOK BUKOHAHHS 3aXOIB TapaHTyBaHHS 0COOHMCTOI Oe3neKu
CYJIIB.

JUis mpaBUIIBHOTO TapaHTyBaHHS O€3MEeKH Ta HE3aJeKHOCTI CYIJIB, MPaBUIBHO Ta
9iTKO CcHOPMYJIbOBAaHOI IOBHHHA OyTH CHCTEMa TapaHTid, a/pkKe YCBIJIOMJICHHS Ili€i
iHpopMalii € OjAHI€IO 31 CKIAJOBUX JOLUIBHOrO ii BuUKopucTaHHsi. Came 1e cTasio
npoOJIEMHIM MUTAaHHIM 0araTb0X HayKOBUX Mpallh YKPATHCHKUX BUCHHUX.

[IpoananizyBaBmii HaykoBy 0a3y oOOpaHOi TeMH, MOXHA 3a3HAYUTH, IO
3araJbHOBU3HAHUM CEpPEJl HAYKOBIIIB € TIOJIIJT TaApaHTii Ha 3arajibHi (EKOHOMIYHI, MOJTITHYHI,
iaeosoriyHi) Ta cneuianbHi (fopuanudi). Ha nymky B.I1. BackkoBcbKoi, cucTeMy 3araibHUX
rapaHTii mpaBa Ha O€3MEeKy CTAaHOBJATh OpraHi3aliiHO-TIONITUYHI, OpraHi3aliitHo-
COlllaNibHI; OpraHi3aliifHO-KYJIbTYPHI; OpraHi3alifHO-eKOHOMIYHI TapaHTii. /o cucremu
cneriabHUX  (IOPUAMYHUX) TapaHTii aBTOp BIAHOCUTH HOPMATUBHO-TIPaBOBI U
OprasizaliifHO-IpaBOBI a00 I1HCTUTYLIWHO-OpraHi3aliiiHi rapaHTii NpaBa JIOAWHU Ha
oesreky [1, c. 10]. Bapro 3ayBakuTu, IO TiJ HOPUIAYHHUMH TapaHTIIMH HaldacTilie
pO3YyMIIOTh «BCTAaHOBJIEHI 3aKOHOM, HOpPMaMH TIpaBa 3aco0M 1 CIOCOOH, SIKUMHU
OXOpPOHSIIOTBCA 1 3aXMIIAIOTHCA MpaBa TPOMAJSH, MPUIMHSIOTH 1 YCYBalOTh MOPYLIEHI
mpaBay [2, c.258]. BoHu TakoX BU3HAYAIOTHCS SIK «CHEI[iabHI 3aX0JU, SKi CKIAJaloTh
MPABOOXOPOHHY AISUTBHICTH JIEPKaBHUX OPTraHiB, TPOMAJICHKUX OpraHi3ailiii, BCTAHOBIEHI
3aKOHOM 3ac00M 1 CmOcOOM, SIKUMH OXOPOHSIOTHCS 1 3aXWIIAIOTHCS IpaBa TPOMAJISH,
MEPEXPEHIYIOTHCS 1 BCTAHOBIIOIOTHCS 1X MOPYIICHHS, BIAHOBIIOIOTHCS MOPYIIEH] mpasay |3,
c. 164], «npaBOBi HOPMHU Ta IHCTHTYTH, SIKi 3a0€3MEUYIOTh MOXKIHMBICTh OE3MEPEIIKOIHOTO
3MIACHEHHS MpaB OCOOM, iX OXOpOHY, a B pa3i MPOTUIIPABHUX TMOCATaHb — 3aXUCT 1
MOHOBIICHHS [4, ¢. 116].

Sk 3a3naumB C. B. JlIoOpoBonbChkHi, cepell OCHOBHMX BH[IB rapaHTiii Oe3neku Ta
He3aJIeXKHOCTI CY//11B MOKHA BUIUTMTH HACTYIIHI: IPOLECyalibHI HOPMHU, 3aKPIMJIEHHI B HUX
npaBa i 00OB’S3KM YYaCHHUKIB KPUMIHAIBHOTO CYIOYMHCTBA; MPHUHIIMIIN CYIOYMHCTBA, SIKi
MaloTh CBO€ 3aKpillJICHHS B MPaBOBUX HOPMAaxX; KPUMIHAJILHO-TIpOIeCyalabHy (opmy;
TiSUTBHICTh YYAaCHHKIB CYIOYMHCTBA; CHUCTEMY MNEPEBIpKA OOTPYHTOBAHOCTI pIlIEHB, SKi
NPUINMAIOTBCS, CUCTEMY KOHTPOJIIO 3a 3aKOHHICTIO TMpolecyalbHUX [ild; CHCTEMY
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MPOIECYATBHOTO PUMYCY, IPOLIECYaTbHI CAaHKIIIT; 3aKOHHICTS [5].

Pazom 3 TuM, rapanTii 3a0e3neueHHs O€3MEKM Ta HE3AIEKHOCTI CYJIJIB MOXKHA
kinacudikyBaTH 3a KpUTEpieEM oOpraHy, IO peaidye Takl rapanTii. BaxiuBuM y mpomy
MUTaHHI € TPaBWJIbHE YCBIAOMJICHHS Ta peali3allis MOKJIaJeHUX Ha OKpEeMUH JepKaBHUU
Oprad BIANOBIAHMX HOMY IpaB, ajxe 3a0e3nedeHHs O€3MEeKH YYACHHUKIB CYAOYMHCTBA €
OJIHUM 13 000B’SI3KIB OaraTboX MPaBOOXOPOHHUX OPTaHiB YKpaiHH.

[Toromxyouuces 3 MESKUMH BUYEHHMH, MiJKPECIMMO, IO OCOOJIMBY pPOJIb Y CHUCTEMI
rapaHTii BIAIFPaOTh KPUMIHAJIbHI MIPOLIECYyalbHl rapaHTii. 3a3BU4Yail il HUMU PO3YyMIIOTh
«CYKYITHICTh BCTAHOBJICHHX 3aKOHOM TIPaBOBHUX HOPM, IO 3a0e3MedyloTh BHKOHAHHS
3aB/IaHb KPUMIHAJIIBHOTO MPOBA/XKEHHS Ta HaJAI0Th MOXKIIUBOCTI Cy0’ €KTaM KPUMIHAJIBHOTO
IpoLecy BUKOHYBaTH OOOB’SI3KM Ta peani3oByBatu ImpaBa» [6, c.21], «3acobu
(GYHKIIOHYBaHHSI KPUMIHAILHOTO TIporiecy» [7, c. 45].

CucreMaTn3yBaBIlId Ta OMpAIIOBABIIN BUIIE3a3HAuCHI Kiacu@ikallii, BBAXKAEThCS 3a
MOTPiOHE BU3HAUWTH CHCTEMY TapaHTId 3a0e3nedeHHs O0e3NeKku CY//iB Ta WICHIB iX CIMEH,
BIIMOBIIHO O SIKOi TapaHTii MOJUISIOTHCS Ha 3arajibHl Ta croemiainbHi. ChemianbHl XK
MOAUTSIIOTHCS HA IOPUIWYHI Ta iHIII. [HIT B CBOIO Yepry MOXYTh BMIIIYBAaTH Ti TapaHTii, sAKi
HE MOXHa BIJHECTH JIO 3arajbHUX Ta IOPHIAMYHHUX (pemiridHi Ta iH.). Takox ms cucrema
MOBUHHA BKJIIOYATH: COIlaJIbHI YMOBH, MOJITUYHI 3aCO0M, MOpajbHI NPUHLHUIIN, 3aX0AH 1
CTIoco0M, 3aBISKH SKUM CTa€ MOKJIUBUM HAHOUTBIN TOYHE Ta 3aKOHHE TapaHTyBaHHS TaKHX
pas.

TakuM 4MHOM, BYE€HI BKa3ylOTh HAa PI3HOMAHITHICTh Ta OaraTOTrpaHHICTh TapaHTii
chepu 3abe3nedeHHs] 0COOMCTOI OE3MEeKH yYaCHHUKIB CYAOUYMHCTBA Y CBOEMY 3MICTI, IO €
MO3UTUBHOIO CTOPOHOIO 3aKOHOJABCTBa YKpaiHu. Alle Ha T I[i€l MO3UTUBHOI CTOPOHH
BUHUKAE MPOOIEMHE MUTAHHS I0JI0 BAKOPUCTAHHSA IIUX TapaHTIid, ajpke €JuHa HOPMaTUBHA
cUCTeMaTH3allis TaKUX rapaHTiid BiACYTHS, HOPMAaTUBHO-TIPABOB1 aKTH Pi13HUX IHCTUTYTIB Ta
rajy3eil mpaBa pErjJaMeHTYIOTh JIMIIEe BY3bKi Kiacudikaiii Takux TrapaHTiid, IO €
XapaKTepHUMHU BUKIIOUHO I KOHKPETHOI cpepu mpaBoBimHOCHH. Takuii MiAXill, Ha HANLY
IYMKY, € TTIOMHJIKOBUM, a/pPKe HOpPMAaTHBHE BH3HAUEHHS €IMHOI CHCTEMH TAaKHX TapaHTii
MOBHHHO OYTH TEpIIMM KPOKOM /O BIOCKOHAJCHHs 3a0e3nedeHHs Oe3NeKku CyAliB Ta
YJIeHIB 1X ciMeH.
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Hoopoc A.C.

3100yBad BuIoi ocBiTH 2 kypcy OC «bakanaBp»
crnenianbHOCTI «IIpaBo» eKOHOMIKO-ITPaBOBOTO (paKyJIbTETY
MapiynosibCbKOro J1€pKaBHOTO YHIBEPCUTETY

HEINIOBHOJIITHA OCOBA SIK CTOPOHA CITIAJIKOBOI'O 1OT'OBOPY

Baprto 3a3HaunTH, 1110 HAa CTOPIHKAX IOPUIUYHOI JIITEPaTypH aKTUBHO OOTOBOPIOIOTHCS
MUTAaHHS TPABOBOI TPUPOJIU CIATKOBOTO JIOTOBOPY, OCOOJMBOCTI HOro peanizanii,
BUKOHAHHS, TPUIUHEHHS CIIAJIKOBOTO NOTOBOpY. [luTaHHS yd4acTi AWTHHH SK CTOPOHU
CIAJKOBOTO JIOTOBOPY 3JIUIIAIOTHCS HEJIOCTATHHO BUBYCHHUMHU B IOPUIUYHIN JIITEpaTypi, 1
IOPUCTH BCE YacTillle 3BEPTAIOTh YBary Ha YKIJIAJIEHHS CHaJKOBOTO JIOTOBOPY MOAPYNIKSIM,
X04a BapTO BIJI3BHAYUTH, L0 ICHYE CYCHIIbHUMN MOMUT Ha YKIIAJEHHS CIaJIKOBOTO JIOTOBOPY
Ha Omaro auTuHU. OJHAK BIJACYTHICTH YITKOTO MEXaHI3MY IPAaBOBOIO pETyJIOBaHHS
BIAHOCHH 13 3aJy4eHHSM ITCH 10 CIAJAKOBOrO JIOrOBOPY, CYIEPEWIHMBI MHigXOMH JI0
CYyIIOBUX CIIOpiB Ta HOTapiajbHa MPAaKTHKA IIOAO 3JaTHOCTI AWTHUHU OyTH CTOPOHOIO
CHaJIKOBOTO JIOTOBOPY, MPU3BOJAATH 10 TOTO, IO HOTAPiyCH MPAKTHYHO HE TIOCBIIYYIOTH
TaKi yroau.

[IpoGnemy yd4acTi AWTHHH SK CTOPOHH CIIAJKOBOTO JIOTOBOPY B Pi3HI Yacu
JOCIIKYyBaau Taki BueHi, sk A. I'punsik, JI.}O. Jlonmos, O.€. Kyxapes, P.A. MaiinaHux,
B.M. Mapuenko, H.I1. [Ilama.

[IpoaHamnizyeMoO MOJOKEHHS 00 MOKIUBOCTI ydacTi TUTHUHHU sSK HaOyBada mpaBa
BJIACHOCTI HAa MaifHO Bi4y)KyBaua 3a CHaJKOBUM JOTOBOPOM, BPAXOBYIOUH CUCTEMATHUYHUN
aHaJi3 YMHHOTO ITMBLILHOTO 3aKOHOAABCTBA, IO PETYJIOE€ IUBIIBHY 1€31aTHICTh TUTHHH,
Ta 0COOJIMBOCTI CIAJKOBOTO JIOTOBOPY 3 YpaxyBaHHSM CYAOBOI Ta HOTapiaJIbHOT MPAKTHUKU
3aCTOCYBaHHS IIUBIILHOTO 3aKOHOJIABCTBA Y Il raysi.

Baprto 3a3HauuTH, 110 B HOTapialbHIA MPaKTHI ICHYE MiIXiJ 10 y4acTi JUTHHU SK
HaOyBaua B CIIQJKOBOMY JIOTOBOpi, IO BiJIOWBA€ThCSA, 30KpeMa, B Y3araJbHEHHSIX
HOTapiaJIbHOI TMPAaKTUKH IOJ0 IIOCBIIUEHHS CITAJKOBUX JIoroBopiB [1]: 3akoH He
BCTAHOBIIIOE OCOOJIMBHUX BUMOT 10 0Ci0, sIKi BiT4YXKYIOTh 1 HaOyBalOTh 3a CIHAJKOBUM
noropopoM. TakuM YHMHOM, MOXHa 3pOOWTH BHUCHOBOK, IO CTOPOHAMH 3a3HAYCHOTO
JIOTOBOPY MOXYTh OyTH SK 0COOH, 1110 MalOTh MOBHY LUUBLIBHY J1€3aTHICTh, TaK 1 0COOHU 3
00OMEXEHOI0 Ji€3aTHICTIO. 3 0CO00I0 BiIUyKyBaua NMATAaHHS HAa MPAaKTUIll He BUHUKae. [1{o
CTOCYEThCSI 0coOM HabyBaua 3a CIAJKOBOIO YTrOJ0H0, TO TYT MOXKHa KOHCTaTyBaTH
HacTynHe. Hemae miacTaB BIAMOBIATH Yy HOTapiaJlbHOMy TIOCBIAYEHHI CIaJKOBOIO
JIOTOBOPY, Jie HabyBaueM BHUCTYIIA€ HETIOBHOJITHIM, OCKIIBKM 0c00a yKIIagae Taki yroam 3a
3ro/iol0 0aThKIB Ta 3 JO3BOJIy OpPraHy OMIKM Ta MIKIyBaHHSA. BimuykyBau Moke BUMaraTu
BiJl HEIMOBHOJIITHROI OCOOM BHKOHATH II€BHI HEICTOTHI BKa3IiBKHM (HAIPUKIAA, KYIyBaTH
Xap4yoBl MPOAYKTH Ta JIKKM CBOIM KOILITOM, BIJIBIlyBaTH BiA4yXyBaua TOILO), IO
BI/IMMOBITAfOTh HOro BikKy. MajomiTHs oco0a HaBpsa 4Yd Moxe Oyrm HaOyBadem 3a
CIIaJKOBHM JIOTOBOPOM, OCKUIBKH MAaJIOJNITHS oco0a He Oepe ydacTi B YKIAJEHHI I[bOTO
JIOTOBOPY 1 MiJT yac HOro YKIJIAJACHHS HIXTO HE 3MOXE MiATBEPIUTH, UM € TaKUW MPaBOYNH
VKJIaJICHUM B iIHTEepecax JIUTHUHHU.

VY cynoBiii TpakTHIl 3aCTOCYBaHHS 3aKOHY IPO y4acTh IJUTHHU B CIIAJIKOBOMY
J0TOBOP1 cPopMyBaBCS TakWi MIAXIA: SK BIAUY)KyBad, Tak 1 HaOyBad Moxe OyTH SIK
MOBHICTIO JI1€3IaTHOI0 0Cc00010, Tak 1 0ocobamu, 3a3HaueHUMHU y cTaTTAx 32, 36 [luBiapHOTO
KoJiekcy VYkpainu. HaOyBau 3a cmajkoBHM JIOTOBOPOM HE BHKOHYE 3000B’s3aHb
BiquyxyBada (myHKT 2 myHKTy 28 Ilnenymy BepxoBunoro Cyny VYkpainm Bim 30 TpaBHA
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2008 p. Ne 7 «Ilpo mpelieneHTHE MPaBO y CIpaBax Mpo CHagKyBaHHI») [2].

Otxe, cynoBa mpakTuka 0a3yeTbcs Ha MPUIYILEHHI, 1[0 Ha0yBayeM 3a JOTOBOPOM
MOke OyTH SIK TOBHICTIO Ji€37aTHa 0co0a, Tak 1 HEMOBHOJITHS 0coba Ta OOMEXEHO
nie3natHa (izmyHa ocoOa. BBakaerncs, mo HaOyBadyeM 3a CIIAJKOBHM JOTOBOPOM MOXKE
Oytu ¢i3muHa ocoba, sika HE JOCATJIa TOBHOJITTS, aje SKid HaJaHO MOBHY IUBUIBHY
J€3/IaTHICTH Y TTOPSAKY, BCTaHOBIEHOMY CT. 35 [IKV.

CnankoBuit 1OTOBIp MOXKE OyTH YKJIaJ€HUN HEMOBHOJITHBOIO OCOOOI0 3a 3roJI0I0
0aThKiB (YCHHOBIIIOBaYiB) a00 MIKIyBaJbHHKIB. J[0 3MICTY CIaAKOBOTO JOTOBOPY 3a Y4acTi
Ha0yBaya — HEIMOBHOJITHBOI O0COOM MOXYTh OyTH BKIIIOYEHI SK OOOB’SI3KM MaiHOBOTO
XapakTepy, Tak 1 000B’A3KU HEMATHOBOTO Xapakrepy [3].

[lo crocyeThcsi MaIONITHBOI OCOOM, TO YKIAACHHS CIAJKOBOTO JIOTOBOPY HE €
HEBEJIMKOIO MOOYTOBOIO YroJI010, OJIHAK, BPaXOBYIOUH, IO 3aKOHO/aBEllb MPUITYCKAE, 110 3a
CIaJKOBUM JOTOBOPOM HaOyBad Moke OyTH 3000B’s3aHUN BYMHUTH TI€BHI i
0€3rpoIIOBOTO XapaKTepy 0 BIIKPUTTS CHAAIIMHU a00 Micid i BIAKPUTTS, Ta BpaXOBYIOUH,
mo cr. 31 HKY Bu3HaueHa LMBIIbHA I€3JAaTHICTh MAaJIOJIITHBOI OCOOM, HE MOXKHA
OJTHO3HAYHO 3asBUTH, IO MAJONITHS Ooco0a He Moxke OyTh HaOyBaueM y CHaJKOBOMY
noToBOpi. BimuykyBad Mo)Ke BUMAraTH BiJl MaJOJITHBOTO JIMIIE OCOOMCTOTO CITLIKYBaHHS,
YUTaHHS BIPIIIB, JO3BULISA, BIAMOYMHKY, BIJBINYBaHHS TeaTpy, KIHOTeaTpy Toio. Taki
3000B’s3aHHsl Ha0yBaua MOXYTb OyTH BKIIOUEHI JIO CIaJIKOBOTO JIOTOBOPY 3a Y4YacTIO
Ha0yBaya — MaJIOJITHBOI OCOOHW, BiJ iIMEHI 5SKOi OaThku (YCHHOBIIIOBadi) ab0 OIIKYyH
YKJIaJaTUMYTh JOTOBIp.

Tak, cimij 3a3HAYUTH, 1[0 B HOTapiaJbHIM MPAKTHII CKIABCSA TAKUW IMAX1A: HOTapiycH
BUMAararoTh JI03BOJIy OpraHy OITKy Ta MIKJIyBaHHsS y BCiX BUMAJKax, KOJIM MOBa e mpo
y4acTh AWTHHH Yy TpaBouMHI, kepyrouuch nn. 3.1 m. 3 rmaBu 1 posauty I Ilopsaky
BUMHEHHS HOTapilaJIbHUX N1 HOTaplycamMu YKpaiHu, 3TIIHO 3 SKUMH Yy pa3l yKJIaJeHHs
MPABOYMHIB, 10 MiJIATAIOTh HOTApiaIbHOMY TIOCBITUEHHIO Ta (a00) mpasa, 10 MiAIAraloTh
JIep>KaBHI peecTparii, BKIOYAOYU YroJld MIOJAO0 MOMALTY, OOMIHY KHUTIOBOTO OYAHHKY,
KBapTUPHU 3a YyYacTIO HEMOBHOJITHIX, & Tak0oX o0ci0, sKi mnepedyBalTh MiJ OMIKOK YU
MIKJIyBaHHSIM, HOTapiyC TepeBips€ M03BUI OpraHy OMIKM Ta MIKIYBaHHS Ha YKIIAJCHHS
takux noroBopis. [lixmyskr 3.5 n. 3 rnaBu 1 posniny Il Tlopsiaky BuMHEHHS HOTapiaTbHUX
Il HOTapiycamu YKpaiHu mepeadavae, 10 MpaBOYUHH B IMEHI HEMOBHOJMITHIX, a TAKOX
B1Jl IMEHI1 0C10, IIUBUIbHA JI€3/IaTHICTH SIKUX OOMEKEHA, MOXKYTh OyTH TOCBIYCHI JIUIIE 32
YMOBH, SKIIO BOHM BYMHEHI 3a 3r0fI0I0 0aThKiB (YCHHOBIIIOBa4iB) a00 MiKITyBaJbHUKA Ta 3
JI03BOJIY OpPTaHy OIIKH Ta MKITYBaHHS [4].

Bignosigno mo wactua 2 Ta 3 cr. 177 CimeitHoro koaekcy YKpaiHu OaTbKu
HEMOBHOJIITHROT TUTUHU 0€3 J03BOJIly OpraHy OMIKM Ta MIKIyBaHHS HE MalTh IpaBa
3MIIHCHIOBATH HACTYITHI MPAaBOYMHHU CTOCOBHO ii MAlfHOBHIX IMpaB: YKJIaJaTH JIOTOBOPH, IO
MiJJITal0Th HOTaplaJbHOMY MOCBITYCHHIO Ta IEpKaBHIN peecTpallii, BKIFOYAI0YH JOTOBOPH
Ha MOAUT Yh OOMIH KUTJIOBHX OYAMHKIB, KBapTHp; BUAABAaTH MUCHbMOBI 3000B’s3aHHS BiJl
IMEHI JWTHHH; BIIMOBUTHCS BiJl MAHOBUX IIpaB JUTHHHU. BaThbKkW MaioTh IpaBO JaBaTH
3rojly Ha BUMHEHHS HEMIOBHOJITHHOI TUTUHU MPABOYHHIB, MepeA0aueHUMU TYHKTOM 2 i€l
CTaTTi, JIMIIIC 3 I03BOJIY OPTaHy OIIKY Ta MiKIyBaHHS [5].

Bapro 3a3naunth, mo npoekT 3akoHy Ykpainu Bing 12 rpyaas 2016 poxy Ne 5333,
3apeectpoBanuil y BepxosHiii Pami Ykpainu «IIpo BHECEHHS 3MiH JI0 ACIKHX 3aKOHOIaBYHX
aKkTiB YKpaiHU II0JI0 YCYHEHHsI aJIMIHICTpaTUBHHX Oap’epiB Jyisi HAOYTTA TUTHUHOIO TpaB
BJIACHOCTI, HEpyXoMe MaitHo» [6] mepenbavae ckacyBaHHSI HaJlaHHA J03BOJIy OpraHy OIIKU
Ta MIKIyBaHHS Il 4Yac HAOYTTS IUTHUHOIO TIpaBa BJIACHOCTI HAa HEPYXOME MAaHHO.
BBaxkaeTbes, MmO  OPUAHATTS  [BOTO  3aKOHONPOEKTY  CHPUATHME  yCYHEHHIO
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aJIMIHICTPaTUBHUX Oap’€piB Uit HaOYTTS AWTHHOIO TpaBa BIACHOCTI HA HEPYXOMICTh Ta
PO3BHUTKY IIUBUILHOTO 00OPOTY.

TakuMm YHUHOM, MIJICYMOBYIOUH, MOKHA 3pOOUTH BUCHOBKH, II0 YHHHE I[UBUIbHE
3aKOHOJ/IaBCTBO HE BCTAHOBJIIOE OOMEXEHBb IOJ0 MOXJIMBOCTI HAOYTTs TUTHUHOIO TMpaBa
BJACHOCTI HAa MaWHO BiJUYyXKyBadya 3a CIAJKOBHM JOTOBOPOM, aje€ NpHU YKIaJaHHI
CHaJKOBOTO JIOTOBOPY HEOOXIJIHO BpaxOBYBAaTH BHMOTH 3aKOHOJABCTBA IIOAO0 OOCITY
IIUBIIBHOI JII€31ATHOCTI MAJIOJNITHROI Ta HEIOBHOJITHROI OCOOM, a TAaKOK BKIIOYATH JO
3MICTY CIIaJKOBOTO JIOTOBOPY Ti YMOBH (IIpaBa Ta 000B’sI3KH), sIKI MOK€ BUKOHATH JIUTHHA-
HaOyBay.
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JpecBsinnikoBa B./l.

3100yBau Buioi ocBith 3 kypcy OC «bakanaBp»
crnerianbHOCTI «IIpaBo» eKOHOMIKO-TIPaBOBOTO (PaKyJIbTETy
MapiymnosibCbKOro J1ep>KaBHOTO YHIBEPCUTETY

TEOPETUYHI 3ACAAU JOCIILKEHHSA TPEJICTABHULITBA
B [IUBLIJIHOMY IPOILIECI YKPATHU

3amist BceOIUHOrO aHalli3y, a TaKOX HAJaHHA 00’ €KTHBHOTO PO3YMIHHSI CYTHOCTI Ta
MPaBOBOI MPHPOJM TPOLECYATbHOTO NPEACTABHUIITBA, BBA)KAEMO JOLUIHBHUM HAaBECTU
KOPOTKUH TIPaBOBUH OIS iCTOpii BUHUKHEHHS Ta IMOAAIBIIOTO MOCTYIY 3a3HAYEHOTO
THCTUTYTY.

[{uBinbHE TpoleCyasibHE NMPEACTABHUIITBO, SIK MEXaHI3M 3aXHCTY IHTEpECiB 0cooOw,
chopmyBanocs me 3a yaciB CrapogaBHboi ['penii ta J[IpeBnboro Pumy. Pazom 3i
CTaHOBJICHHSIM JIEpP’)KaBHOI CyIOBOi CHCTEMHM Ha paHHIX eTamax IOCTYIy JIOJCHKOT
KyJIbTypU TPEACTaBHUITBO HaOyno ¢opMU NpaBO3acTYMHHUIITBA. 3a JIaBHIX 4YaciB
MPEICTAaBHUIITBO PO3YMUIH 3 OJTHOTO OOKY SIK CBOTO POy IOPUAMYHY MiATPUMKY OCOOH, a 3
IHIIOTO SIK MOYecHY colianbHy QyHKIit0. Tak, cy0’ekTamMu MpeACTaBHUIITBA SIK MPABUIIO
Oynu poauyi, a 3roJIoM 1 1HII HaWOIMX41 I'oAu abo cyciau [1].

Oco0iMBHM  PI3HOMAHITTSIM TEPMIHIB TPEACTaBHUIITBO BIAPI3HAJIOCH B EMOXY
Pumcekoi immepii. 3okpema, agere, patrocinium, conditor, defensor, condemnation [2,
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c.21]. EtumornoriuHe 3Ha4Y€HHS 3a3HAYEHUX I[OHATH MOJATAa€ y NPUUHATTI Ha cede
IOpPUCIUKITT a00 TOBHOBa)XXEHHS, YIIPaBIiHHSI, TOBIPEHICTh, OCOOy, sika Ji€ B iHTepecax
ocobu B sKOCTI mpeacTtaBHUKa [3, c. 35, 205]. Tak, HaBeJeHe TpaKTyBaHHS A€ IMIJCTaBU
BCTAaHOBUTH COLIAJTBHO-TIPABOBY MPHPOAY HHUBUIFHOTO MPOLECYaTbHOTO IMPEICTaBHUIITBA,
SK crioco0y peanizaiii MaTepialbHO-PABOBUX IHTEPECIB 0COOH, SKi B CBOIO YEPry MOXYTh
OyTH peanizoBaHi TUTBKHA OMOCEPEIKOBAHO.

3a3HauMMoO, L0 II€ B CTAapOJaBHI Yacu BHOKpemioBain advocatus sk BUKOHaBIIB
0COOJIMBOI MpeICTaBHUIIbKOI (DYHKINT, IO 3roJIoM 3HAWJe CBOE BiAOOpakeHHS y BHIII
JOTOBIpHOTO a00, IHIIMMH CJIOBaMH, JOOPOBIILHOTO BHAY IMpeicTaBHUNTBA. CyTHICTH
LBOTO0 sIBULIA Oy/ie pO3KpUTA B HACTYITHUX MiAPO3LIaX POOOTH.

31 CIJIMBOM Yacy I1HCTUTYT HpPEICTAaBHUIITBA HE BTpayaB CBO€I 3HAYMMOCTI Ta
akTyanbHOCTI. Tak, mpolecyajibHe MPEeACTaBHUITBO 3HAWILUIO CBOE BIJOOpPaKEHHS Y
HOpMAaTUBHUX akTax Pocilicekoi immepii mepioxy ¢eonmamizmy. Crarts 185 CobGopnoro
YIIOXKEHISI PEryjioBajia MPaBOBIAHOCHHH, Yy4YaCHUK(M) SKUX OylIM HEJl€3aTHI 0COOH.
3a3HaueHa HopMa Tepeadayanga y sSKOCTI MPEACTAaBHUKIB POIUYIB HEHIE3TATHOT OCOOM.
OyYHKIIO NpPeACTaBHUIITBA JO3BOJISIIOCH BHUKOHYBAaTH HaBiTh CiIyram 1 celsHaMm
BHIIE3rafanux ocio [4, ¢. 132].

Braxaemo mopeunum 3ragatu yka3 Ilerpa [ «O dpopme cyma» Big 5 nucromaga 1723
p., SIKUM BIIEpIIIe BBEJHM B OOIT TOHATTS «IMHChMa Bepromuey» 3ais hopmaizamii GyHKIii
MpelCcTaBHUKA. 3a3HA4Y€HE MOHATTS CTalo MpaoOpa3oM CyYacHOi JOBIpEHOCTi, Je 00’eM
IpaB MOBIPEHOTO ILIKOM BiJIIOBiIaB MpaBam JoBipurens [4, ¢. 455].

OTxe, TeHEe3UC IUBUIHLHOTO MPOLIECYATBHOTO MPEICTaBHUIITBA Oepe CBiM MOYATOK IIe
3 yaciB J[peBHbOTO PUMYy 1 HE BTpayae CBO€T aKTyalIbHOCTI 110 ChOTOJICHHS. be3cyMHIBHO Ha
pI3HUX eTamax JIOJICBKOT IMBUII3AINT MPEJCTABHUIITBO, 0a3MCOM SIKOTO CTAJIM KJIACHYHI
npyUHIMIK PuMcbKOro nmpasa, 3a3HaBaB pUC YAOCKOHAJEHHs M TpaHcdopmallii. 3a3HaueHHH
THCTUTYT 3aBXIU BigoOpakaB TNpoIeCyalbHI MOTPEeOM IUBIILHOTO CYJOYMHCTBA, IO
3YMOBWJIO CTAHOBJICHHSI IMBUIBHOTO MPOIECYaTbHOTO MPEJCTABHUIITBA SK CAMOCTIMHOTO
MPaBOBOT0 IHCTUTYTY BIIMIHHOTO B1J] 3aCaJl MaTePi1aJIbHOTO MPEICTABHUIITBA.

[lepm HiX MepedTH A0 NETANTBHOIO OMUCY TOHSATTA MHUBUIHHOTO TMPOIECYaTbHOTO
MPeICTAaBHUIITBA, HEOOXIHO 3a3HAYUTH, 110 HApa3l B HAYKOBIH CHUIBHOTI HEMAE €IUHOI, Yy
3HAY€HH1 IPABWIBHOI, TOYKU 30pY L1010 MPABOBOT MPUPOJIM TAKO1 IOPUAUYHOT KaTeropii.

Tak, neski NpeaCTaBHUKH Teopli LMBUIBHOTO MpPOLIECYalbHOTO IpaBa BBAXKAIOThH
MPEICTABHUIITBO MPABOBITHONIEHHSIM, B CHIIY SIKOT'O OJ[Ha CTOPOHA (MPEACTaBHUK) Y MexkKax
HaJaHUX il MMOBHOBAXXEHb, 3AIMCHIOE TpOIECyalbHI Jii y CyAi BiJ iMEHI Ta B IHTepecax
1HII0T 0cO0OU (SIKY TIPEACTAaBISE), 3 METOK HAJAHHS FOPHUIAMYHOI TOMTOMOTU Ta 3M1MCHEHHS
3aXHUCTY CyO €KTUBHUX IPaB Ta IHTEPECIiB OXOPOHIOBAHKUX 3aKOHOM [5, ¢. 73].

VY Tolf yac icHye W HpOTWIEKHA TOYKA 30Dy, SKa MOSICHIOE TMPEACTABHUITBO SIK
MpoIeCyalbHY AiSUTbHICT 0cOOM (MIPENCTaBHUKA), CIIPSIMOBAaHY Ha 3aXHCT OXOPOHIOBAHHMX
3aKOHOM CY0’€KTHBHHMX IpaB Ta IHTEPECIB 1HIIOI OCOOM (SKYy MPEACTaBIAIOTH), a TaKOX
CIPUSHHS CyAy B MOBHOMY 1 00’€KTHBHOMY 3’SCyBaHHI OOCTaBMH CIIpaBH Ta B yXBaJieHI
3aKOHHOTO Ta OOTPYHTOBAHOTO pimieHHs [6, c. 148].

Otox, B Haylli chOpMyBaJIMCS JBI Pi3HI TYMKH, K1 MalOTh SIK CBOiX MPUXUIBHUKIB,
Tak 1 KpUTUKiB. Tak, NpuOIYHUKKA OOIPYHTYBAaHHS NPEACTABHHUIITBA SK IiSUIBHOCTI
3anepeuyroTh JIeQiHIio 13 BUKOPUCTAHHSAM IPABOBITHOMICHHS, OCKIJIBKM BBAXAlOTh, IO
TONI TIOCTa€ TMPOOJIEMHE MUTAHHS MIOJ0 BU3HAYCHHS BUAY TaKOTO IPABOBIIHOIICHHS:
MaTepialbHe BOHO YM MpOIEecyanbHe. SKIIO Mpe3toMyBaTH, MIO TaKe MPABOBiTHONICHHS
mpolecyalibHe 1 iICHye MK MPEICTaBHUKOM Ta 0CO00I0, SIKYy OCTaHHIN MpEeICTaBIsIE, TOMI
JIOTIYHUM € TBEP/KEHHS MPO Te, IO 3a3HAUYeHE MPaBOBIAHOIICHHS ICHYe 0€3 yJacTi Cyny,
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AKHA € 000B’SI3KOBUM CyO’€KTOM HUBLIBHHX MPABOBITHOCHH. SIKIO XK MPHITYCKaTH, IO
MPABOBIAHOUICHHS MaTepiajibHe, TO T[IOCTa€ TMpoOJIeMHE TMUTAaHHS BiJAMEXYBaHHS
MPOIECYATbHOTO PECTABHUIITBA BiJl MaTEPialbHOTO. AJDKE TOJI TOBEAETHCS BU3HATH, 10
nporecyatbHe TPEACTABHUIITBO — CKJIAI0BA IHCTUTYTY MaTepiaibHOTO MpaBa.

Teopiss mpo Te, MO MPEACTABHUIITBO € MPOLECYAIbHOIO [ISJIBHICTIO TAaKOX Mae
«cnmabki MicIsg», Ha SKi BKa3ye HaykoBa CIUIbHOTA. Tak, 30KpemMa, KpUTHUKH 3a3HA4YCHOi
OYMKM BKa3yloTb Ha OOMeXeHMil a0o, IHIIMMU CJIOBaMH, HEMOBHUN XapakTep
MpeICTaBHUIITBA, a/)K€ TIPABOBIIHOIICHHS, [0 BUHUKAIOTh MK MPEICTABHUKOM 1 0c000I0,
Ky BIH TPEJCTaBiIsi€ HE BIUIMBAIOTh HAa NPOLECYyallbHUN CTAaTyC, MOBHOBAXXKEHHS 1
TUSTBHICTD MPEICTAaBHUKA.

Ha namy nymky 3a/u1s1 Haitou1b1 00’ €KTUBHOTO Ta IIOBHOTO OOIPYHTYBaHHA Je(iHIIIT
UBUILHOTO MPOLIECYAIBHOTO MPEACTABHUIITBA HEOOXIAHO MOEAHATH Ta BpaxyBaTH OOUIBI
BHINlE 3a3HadeHi Teopii. Tak, cTaHe MOXIMBUM OXOIUTH YyCi OCOOJIMBOCTI Ta
XapaKTEepUCTUKU TaKoi OararorpaHHoi IOPUAUYHOI KaTeropii, a TaKOX 3HANTH CBOE MicLe
cepe YCiX IUBUIBHO-TIPAaBOBHUX 1HCTUTYTIB.

Takoi )k TyMKU TPUTPUMYIOTHCS U JEsIKI BUEHI-TIPaBHUKH, 30KpeMa, B Haylll iCHYE
TPETs TOYKA 30pY 1010 BU3HAYCHHS TEPMiHY IUBUIRHE TPOIECyalbHE MPEICTaBHUIITBO, 32
SAKOIO CIIIJI PO3PI3HIATH MPEACTABHULITBO HA 30BHIIIHI Ta BHYTPIIIHI MPAaBOBITHOCHHH.
Takum YHMHOM, 3OBHIIIHI TPaBOBIMHOCHHH OO0 €KTUBHO ICHYIOTH MIDK CYJAOM Ta
MPEICTaBHUKOM 1 € 32 CBOEW TMPHUPOJOI mporuecyalbHUMH. OO’€KTOM TaKHX
MIPABOBITHOCHH € TIpaBa Ta iHTEPECH OCOOH, IO OXOPOHSIOTHCS 3aKOHOM Ta 321 3aXUCTY
AKUX W BHHHMKAa€ TpoIlecyajJbHE TPEICTAaBHULUTBO. B CcBOIO 4yepry, BHYTpIllHI
MPABOBIAHOCHHU Bi0OpakaroTh MaTepiajbHy CTOPOHY MPEACTABHUIITBA 1 IPYHTYIOTHCS HA
HOpMax martepiajgbHoro npasa [7, c¢. 109].

BBaxaemMo jgopeyHuUM  JeTadbHINIE 3YMUHUTHCS HA 3HAYEHHI  IUBUIBHOTO
MPOLIECYAIbHOTO TPE/ICTABHUIITBA, 110 3HAXOJIUTH CBOE BiOOpakeHHS Y Horo (pyHKIIisIX.
Tak, AisBHICTH TpeICTaBHHKA CIpsIMOBaHA Ha 3aXHCT TpaB Ta iHTepeciB ocib, ki €
yY4acHUKaMHU CIpaBH. [HIIMMH CIIOBaMH BiH € TPaBO3acCTYMHHKOM. Take CTBEpKEHHS
BiJI0OpakaeThCsl y HAI[IOHATILHOMY 3aKOHOJIABCTBI 1 € TapaHTIE€I0 MpaB i CBOOO TPOMAJISIH.
[Hmoro ynkiiero npeacTaBHuKa ado, K 1€ MOKHA CKa3aTH, MOBIPEHOTO, € 6e3mocepeIHhO
MpeACTaBICHHS 0C10, 3/[ICHEHHS MPOIIECYaTbHOTO NMPEACTaBHUIITBA. Hepiako B ropuanyHIMi
jitepaTypi 10 (PYHKIIHA TpeACTaBHUKA BIIHOCSATh HAJaHHS MPABOBOI JOMOMOTH K 0COO01,
AKy BIH TIpEJICTaBlisi€, TaK 1 Cydy Yy MiABUIICHHI €(QEKTUBHOCTI PO3TISAY CIpPaBH,
BCTAHOBJICHI 00’ €KTUBHOI ICTUHH Ta TOCTAHOBJIEHH] 3aKOHHOTO 1 OOIPYHTOBAHOTO PIIIICHHS.

XapaKkTepuCcTUKa TOHATTS IUBLIBHOTO MPOIECYaTbHOTO MpEICTaBHUITBA Oyma O
HETMOBHOIO 0€3 MHTaHHS IOPUAMYHOI 3aIliKaBJICHOCTI IMPOLECYaJbHOrO MPEACTaBHUKA Y
UBUTBHOMY Tporieci. Taka 3aiikaBIEHICTh PO3KPHBAETHCA Yy JBOX BXKE OKPECICHHX
IUTOIIMHAX MaTepiallbHOTO Ta MPOIECYalbHOTO NUBIIBHOTO MpaBa. Tak, mpoliecyaibHa
3aIliKaBJICHICTh CTOPOHH TIOJSITA€ y MOCTAHOBJICHI PIlIEHHS Ha KOPHUCTH IIi€i CTOPOHH, B
CBOIO Yepry MaTepiajlbHHI IHTEpeC 3HAXOAUTh CBOE BiOOpaXKEHHS y BUTO[I, SIKy CTOPOHA
OTpHMAaE€ y pa3i 3aJ0BOJICHHS CyZ0M BuMord [8, ¢. 65].

OTxe, IMBITBHE TPOIECYaTbHE MPEACTABHUIITBO BUHUKAE KOJIH 0c00a HE MaEe MOBHOI
UBUTBHOT JIi€31aTHOCTI a00 OaXkae JeNeryBaTH CBOi TOBHOBAaXKEHHs 1HIIIN ocobi. basucom
MPOLIECYAIbHOTO TPEJCTABHUIITBA € HOPMH MAaTEepiaJIbHOTO TMpaBa. BpaxoBywouu BwHIIe
HaBeJICHe, MOKHA 3pOOUTH TPOMDKHUN BHCHOBOK IIOAO HABEJCHHS TMOBHOI Ta BUYEPITHOI
nediHimii  [UBIIBHOTO  MPOIECYaTbHOTO  MPEICTaBHUIITBA.  3a3HAYCHUW  1HCTUTYT
XapaKTEpU3YEThCS PAJOM OCOOJMBOCTEH, WO JO3BOJSE BKAa3aTW Ha CKIATHICTD,
0araToacrneKkTHICTh Ta 0araTorpaHHICTh Takoi IOpUANYHOI KaTeropii. HaykoBa cminpHOTa HE
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Ma€ OJHI€l AYMKHU IMOAO BHU3HAYEHHS MPUPOJIU TAKOTO TOHATTS SIK TPEICTABHUIITBO B
UBUTBHOMY Tiporieci. Ha Hamr mornsa, Juimie CyKyIHICTh TEOpi Ta TOTISAMIB Ja€
MOXJIMBICTh HABECTH OUIBII-MEHII JeTalbHE Ta IOBHE BHU3HAYEHHS MPOIECyaTbHOMY
MpeACTaBHULITBY. Tak, NPEJACTaBHULTBOM Yy LHMBUIBHOMY TIPOIECI € TMpolecyalbHa
TISUTBHICTH MPEICTaBHHUKA, B OCHOBI SIKOT JICKHUTHh MaTepiaJibHO-TIPaBOBE MPABOBIIHOIICHHS,
sKa CIPSMOBaHA Ha 3aXUCT Cy0’€KTUBHUX MPaB Ta IHTEPECIB 1HIIOI 0COOH, CIIPUSHHSA CYAY Y
BCEOIUHOMY Ta OO0’€KTUBHOMY 3’sICYBaHHA OOCTaBUH 3 MOJAJbLIUM IOCTAaHOBJICHHSIM
3aKOHHOT'O Ta OOIPYHTOBAHOTO PIIICHHS.
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Kupuuenko O.P.

3100yBau Buioi ocBith 1 kypcy OC «bakanasp»
crerianbHOCTI «IIpaBo» eKOHOMIKO-TIPAaBOBOTO (PaKyJIbTETY
MapiymnosibCbKOro J1ep>KaBHOTO YHIBEPCUTETY

KOHCTUTYUIHHO-IPABOBE PEI'YJIOBAHHSI OCOBUCTHUX
IIPAB I CBOBO/J JTIOAUHU TA T POMAJISAHUHA

B ymoBax moOynoBu B YkpaiHi mpaBoBOi Jep>KaBU Ta CTAHOBJIECHHS KOHCTHTYIIITHOTO
Jany Hamoi ep’kaBu, 0COOTUBOTO 3HaUYEHHS HAOyBae MpoOIemMa CTAaHOBJICHHS, BU3HAYCHHS
Ta TapaHTyBaHHsI MIPaB 1 CBOOO/I JIIOJMHH Ta TPOMAISTHIHA.

Teopernyni Ta MpakTHUYHI ACMEKTH MPOOJIEMATHKH TOCIHIPKEHHS TPYHTYIOTHCS Ha
HAyKOBUX mpaugx Takux Bigomux BueHux sk: B.C.XKypascbkoro, @.B. Iloropinka,
KO.M. Tonuku, B.JI. ®enopenka, O.®. Opurpkoro Ta iH.

OcHoOBHI MpaBa, CBOOOIM i 00OB’SI3KHU JIIOJIMHU — 11€ TIEBHI MOXKJIMBOCTI, SIK1 HEOOX1/TH1
IUI1 ICHYBaHHS Ta PO3BUTKY JIOJAMHUA B KOHKPETHUX ICTOPUYHHX YMOBAaxX, 00’€KTHBHO
BU3HAYAIOTHCSI JIOCSITHYTUM piBHEM (€KOHOMIYHHM, TyXOBHHMM, COIIaJbHUM) PO3BHUTKY
JIOACTBA 1 MAalOTh OyTH 3aKOHHUMHU W PIBHUMH IS BCiX moaeit. [lo-nepe, iaeThest mpo
MO>KJIUBOCTI MEBHUM UYHMHOM MAISITH a00 YTpUMYBAaTHCS BiJ MEBHUX BYMHKIB 3 THUM, 100
3a0e3MeYnT CBOE HOPMAbHE ICHYBaHHS, CBI PO3BUTOK, 33JJOBOJICHHS THUX IMOTpeO, 10
chopmymoBaiucs. [Ipu 11boMy OCHOBHI TTpaBa — I1e caMe Ti MOXKJIMBOCTI, 0€3 KX JII0uHA
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HE MOXe HOpMalbHO icHyBaTu. [lo-mpyre, 3MmicT i 00CAT IHUX MOMIIMBOCTEH IFOJUHU
3aJIeXKUTh HacaMIiepe] Bl MOXKIMBOCTEH YChOTO CYCHIJIBLCTBA, TOJIOBHUM YMHOM BiJl PiBHS
HOro eKOHOMIYHOTO pO3BUTKY. TOoMy TMpaBa IJIOJUHU — II€ SBHIIEC COIliANbHE, SKE
MOPOJIKYETHCS CYCHIIBCTBOM. [lo-TpeTe, 11 MOXKIMBOCTI 32 iX OCHOBHUMHM MOKa3HHUKAMHU
MarTh OyTH PIBHUMH I BCIX Jtojaei. Jlume toai BoHM OyayTh mpaBoBUMHU. Tomy, mo-
YeTBEpPTE, BOHW HE TOBUHHI BIAUYXYBaTHCS, BIAOMpATHUCS, OOMEXKYBaTHCS OyIb-4uuM, HE
MOXYTh OyTH 1 IPEIMETOM «JIapyBaHHs» 3 OOKy JAepxkaBu a00 OyAb-AKOi 1HIIOI opraHizauii
91 0coOu.

[Tin mpaBamMu JIOAWHU PO3YMIIOTH 1i MOXJIMBOCTI, BiIOKpeMJIeHY ii cBOOOMY; AesKi
OCHOBHI ii MOTpeOM YW IHTEpecu; ii BUMOIM NP0 HAJAHHA NEBHUX Ojar, aapecoBaHl
CYCIIUJIBCTBY, JAEpXkaBi, 3aKOHOJABCTBY; NMEBHUI BUJ ((opMa iCHYBaHHsS, CHOCIO MpPOSABY)
Marepianis [2, c. 14].

Bapro Bim3HauuTu, mo uvHHa KOHCTUTYLIS YKpaiHU 3aKkpilUlioe TPUIUATH CiM
MOJIOKEHb, IO BIAHOCATHCA JIO OCOOMCTHX TIpaB 1 CBOOOJ, a i TOJIOXKEHB, IO
3aKpIIUTIOITE 000B’si3kM BifHOCHTH juiie 4 cratti (po3aun II OcHoHoro 3akony) [1].
TakuM 4yMHO MOKHA BUCJIOBHUTU MPUMYIIECHHS, 1[0 HAYKOBII, SIKi CTBOPIOBAIIU TMOJIOKEHHS
KoHncTuTynii, BUXOAWIN 3 TOTO 110 KOXKHA HE MOXE ICHYBaTH 0€3 CBOiX MPUPOJHHUX MPaB,
OCKUTBKH II€ 3BY)KYE CEHC Ta IPUPOY CaMoi JIOIHHH.

Ha wamy nymky, npuponaHi (HEBil €MHI) TpaBa JIOAWHH BUCTYNAIOTh THM
HEOOX1THUM (YHIAMEHTOM KOTPHUH MICTHTHh B COO1 OCHOBHI 3HAYyIIll T€3W OOTPYHTYyBaHHS
PIBHOIPABHOCTI Ta CBOOOM, MPE3YMIILII0 Ta HEAOTOPKAHICTh BIACHOCTI, MOJALTY JIep>KaBHOL
BJIaJY Ta IHIIUX IIHHOCTEeW numBimi3amii. [Ipukiamom MokHa HaBecTH, 0 KoHCTHTYIIIS
VYkpainu sik OCHOBHMIA 3aKOH JIep>KaBU MPE3IOMYE KUTTS Ta 30POB’ S TIOAMHH SIK HAWBUIILY
comianbHy IiHHICTH (cTarTs 3 KoHctutTymii Ykpainu), UM JAepkaBa 3000B’si3aHa Tepen
JIIOJIMHOIO pOOOTH BCE MOKIIUBE abU 11 )KUTTS Ta 30POB’ Sl HE MOCTPaKIAIH.

AHani3 HayKOBOI HOPUIWYHOI JITEPATYpH A€ MiJACTaBH CTBEPDKYBATH, IO MEPEIiK
KOHCTUTYILIMHUX TIpaB 1 CBOOOJ JUIATh Ha OCHOBHI Ta HEOCHOBHi, TOOTO TakKi, IO
XapakTepHi Oe3nocepeHbO KOXKHIM JIIOJIMHI 1 TpOMaJsiHMHA Ta XapaKTepHI 0co0i, sKa
HaOyBa€ Pi3HUX MOXKJIMBHUX IOPUIAMYHUX CTATYyCiB BiAMOBiAHO. TOOTO 1€ CBIAYUTH MPO TE,
mpaBa Ta CBOOOM JIFOJIMHU T/ CBOEIO TIPABOBOIO MPUPOOI0 YTBOPIOIOTH JTOCUThH CKIIA/IHE,
OaratorpaHfe siK MOHSATTA TaK 1 CYCHIbHE SIBUIIE Ta 3aJI€KHO BiJl TOTO, 110 3aKIAJAETHCA Y
CEHC Ta CYTHICTh B TMOHSATTS MpaB Ta CBOOOJ JIIOJUHU Ta TpOMaAsHUHA (TUTAHHS CIIOCO01B
Mi3HAHHS) MPSMO-TIPOTIOPIIIHO 3aJIEKUTH 1 IHTEPIIPETAIlis I[HOTO TMOHSTTS.

3a3HaynMo M0 TpaBa i cBOOOM, M0 3akpituieHi B OCHOBHOMY 3aKOHI MarOTh CBOL
creriajibHl O3HAKHU:

—0co0HCTI TpaBa Ta CBOOOAM BIAIrparOTh BEIHKY POJIb y CYyYaCHOMY CYCIIIBCTBI,
OCKIUJIbKM BOHM HasIBHI y BCIX cpepax MisSUIbHOCTI JIIOAHHU;

—MpaBa JIIOJAWHH BHUCTYINAIOTh TUM HEOOXITHUM (YHJIAMEHTOM IPaBOBOTO CTaTyCy
0co0M, Ta OCHOBHOI 1HIIIMX TPaB SKi BCTAHOBJIOIOTHCS rady3sMu NipaBa Y KpaiHu;

—MaIOTh 3arajibHy 3aKpIMJICHICTh AJIsl KOXKHOI 0co0u;

—€ PIBHUMHU 1 €IMHUMH JIsI KOSKHOT JIFOIMHU, TPOMA/ISTHIHA,

—He HaOyBaIOThCS 1 HE BIAUYKYIOTHCS 32 BOJICIO TPOMAJISIHUHA, a HAJIS)KaTh HOMY 3a
(aKkTOM HaAJNEXKHOCTI 10 TPOMASIHCTBA;

—HEeBIJUIUIbHI BiJI PAaBOBOTO CTaTyCy 1 MOXYTh OyTH BTpaueHi JMIIEe 3a BTPATOIO
IpPOMa/ISTHCTBA,

—MarOTh HAUBUILUNA IOPUIAYHUAN 3aXUCT TOLIO [3].

Crip 3BepHYTH yBary Ha Te, 0 Y KOHCTUTYIIHHOMY-TIPAaBOBOMY PETYJIFOBAaHHIO TIPaB i
cBOOOJ JTIOJWHU Ta TPOMAISIHMHA HA CHOTOJHINIHIA Yac HaJIEKaTh TakKi XapaKTepHi
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TEH/CHIII HampUKIax SK: 3BY)KCHHS KOJIa KOHCTUTYLIHHUX OOOB’SI3KIB — OOOB’SI3KH
3aKpilJIeH] JIMIIE B YOTUPHOX CTATTAX, IO CHPUATHME PO3UIMPEHHIO TEperiKy MpaB 1
cB00OA, 3akpiluieHMX Ha piBHI OCHOBHOIO 3aKOHY; BEKTOP OpIEHTOBAHOCTI MPaBOBOTO
CTaTycy 0coOM Ha MIKHapOJH1 CTaHAAPTH IMPaB JIIOJUHU; BCTAHOBJIEHHS MPIOPUTETHICTh HA
TPOMAJITHCHKUX 1 TIOJITUYHUX TIpaBax 1 cBo0o, Tomo [4]. 3abe3nedeHHs mpaB JIOUHH, SKi
€ HaWBUIINOI COIIAJbHOIO IIIHHICTIO 1 HAWBaXIUBIMIUM 00 €KTOM KOHCTHTYIIHHO-
MIPaBOBOrO PEryJIIOBAHHS, € TOJOBHUM 3aBJaHHAM JepkaBu. JlepxaBa rapaHTye JIOIUHI ii
mpaBa 1 cBoOOJHM, 3aXHCT, YeCTh 1 TITHICTh, HEAOTOPKaHICTh 1 Oesmeky. EdextuBHE
3a0e3neueHHsl MpaB JIOAUHU 3aJ€KUTh BiJI CBOEYACHOI'O OHOBJICHHSI MpPaBOBOi 0a3u Ta
dbopmyBaHHS TWHAMIYHOI BIAMOBIAHOCTI MIX aKTaMH JEpP>KAaBHOI BJIaJM, MEXaHI3MaMH iX
peanizailii B mpoiieci Aep>KaBHOTO YIPaBIIHHS Ta NOTpedaMu CYCIUIbCTBA.

MexanizM 3a0e3nedyeHHs] MpaB JIOJUHU, SKUM € OJHUM 3 OCHOBHUX Ba)KeliB
aJIMIHICTPAaTUBHOTO 3a0e3MeUYeHHs 3aXUCTy MpaB JIOJWHU B YKpaiHi, BKIIOYAE, HA TYMKY
aBTOpa, HAOyTUH [JOCBiJ, NOBHOBAXKEHHS Ta IISJIBHICTh YCIX CTPYKTYp CHUCTEMHU
3a0e3MeueHHs 3aXUCTY MpaB JIOAUHU B YKpaiHi.

JIo OCHOBHHUX CKJIaJJOBUX MeXaHi3My 3a0e3MleueHHs MpaB JIOJUHU, HAa HAIly TYMKY,
BITHOCSITHCSI:

—peaii3aillisi Ta BAKOHaHHS MPpaB JIIOJIUHU;

—MOHITOPUHT BUKOHAHHS TIPAB JIIO/IUHU;

—O0XOpOHA TPaB JIIOANHH;

—3axXUCT IMPaB JIOIIHH.

[IpaBoBe peryntoBaHHS CYCHUIBHUX BiJIHOCHMH TIOB’si3aHE 3 peaji3alli€lo MpaBOBUX
3aco0iB, 110 CTBOPIOIOTH 3arajibHi, rapaHTOBaHI JIEPKABOIO 1 CYyCITUIBCTBOM MOMKJIHBOCTI JJIS
3aJI0BOJICHHSI IHTEPECIB KOXKHOTO CYO’€KTYy IpaBa, HE3aJE€KHO BIJ TEHACHLIH PO3BUTKY
CyCHUIbCTBA.

OTxe, KOHCTUTYIIIHI TpaBa U cBoOoau, 3akpirieHi B Koncrutymii Ykpainu mifg
CBO€IO TPABOIO NMPHUPOAOI0 YTBOPIOIOTH JOCUTH CKJIaJHE, OaraTorpaHHe SK MOHATTS Tak 1
cycninpHe saBuie. OcoOMCTI mpaBa 1 CBOOOAM BIAITPalOTh BEIUKY pOJIb Y CY4acCHOMY
CYCIIJIbCTBI, OCKUIBKM BOHM HasiBHI y BCiX cdepax AisUIbHOCTI JIt0MHUA. BOHM rapanToBaHi
JIEP’KaBOIO Ta MPEICTABIIAIOTH MPABO KOXKHIN JIOUHI Ta TPOMAISIHUHY BUTBHO 1 CAMOCTIHHO
oOupaty BUJI 1 MIPy CBO€I MOBEMIHKH, KOPUCTYBATUCS OyiaraMu sIK B OCOOMCTHX, TakK 1 B
3arajbHUX 1HTEpecax. 3BepTaeMO Bally yBary, 10 IPUPOAHI (HEBI1J €MHI) MpaBa JIIOJAUHU
BUCTYMNAIOTh THM HEOOXITHUM (PyHIaMEHTOM, KOTpa MICTUTh B COO1 OCHOBHI 3HAUYIII TE3U
OOTpyHTYBaHHSI PIBHOMPABHOCTI Ta CBOOOJM, Ta IHIIMX CYCHIJBHO 3HAYYIIUX ITHUTaHb
JIOAWHU Ta TPOMA/ISTHUHA.
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Konenikosa M.B.

3100yBad BuIoi ocBiTH 2 kypcy OC «bakanaBp»
crnenianbHOCTI «IIpaBo» eKOHOMIKO-ITPaBOBOTO (paKyJIbTETY
MapiynosibCbKOro J1€pKaBHOTO YHIBEPCUTETY

OCOBHUCTI HEMAMHOBI ITPABA ®I3UYHOI COBHU: IX BUJIA, 3MICT,
3AXHUCT TA CYYACHI ITPOBJIEMUA

[Ipobmema mpo Micme OCOOMCTHX HEMaWHOBUX NpaB B KOHIEMIlI mpaBa YKpaiHH
HaJICKUTH JI0 YUCIIa HAWOLIBII TUCKYCIHHUX B HUHINIHIN TOKTPHHI MMpaBa. MeTOI0 CTaTTI €
BU3HAUEHHSI TOHSTTS, BHIIIB, 3MICTY, a TaKOX 3aXHCTy OCOOMCTHX HEMailHOBHX IpaB
¢$1314HOT 0cOOM 3a 3aKOHOJIAaBCTBOM YKpaiHH, ii IpoOiieMa Ta MpaKTHKa 1HIINX JepiKaB.

Oco06ucTi HEMaifHOB1 TIpaBa MOCIJAI0Th BAXKJIMBE MICIIE B CUCTEMI IpaB JIOJWHU, 110
3yMOBJICHO OCOOJIMBOIO I[IHHICTIO Ojara, sike JeXuTh B Horo ocHoBi [1, c.3]. Came
iCHyBaHHS JIIOJMHU 3yMOBHJIO ICHYBaHHsS ITMX TpaB. [[uBUTbHE 3aKOHOMABCTBO YKpaiHU
TOBOPHUTH MPO HEBiJ’ €MHE MPaBO Ha JKUTTS, 3I0POB’s, CBOOOAY, OCOOUCTY HEJJOTOPKAHHICTh
Ta IHIIE ¥ Mae MpaBO 3aXUIIATH CBOi MpaBa BiJ MPOTUIIPABHUX MOCATAHb 33 OYAb-SIKUX
croco0iB, siki He 3a00poHeHi 3akoHOM [2, c. 95]. Lli mpaBa 3akpimiieHi K Mi>KHAPOJIHUM
MpaBOM, TaK 1 KOHCTUTYIISIMA OUIBIIOCTI HE3AICKHHX JEeMOKPATHUYHUX JCpPIKaB.
BianosigHo g0 ct. 3 Konctutytii Ykpainu, TroauHa, ii sKUTTS 1 3I0pOB’sl, Y€CTh 1 T1IHICTb,
HEJIOTOPKAHHICTh 1 Oe3MeKka BHU3HAIOThCA B YKpaiHl HAaWBHUIIOK COIIAJIBHOIO I[IHHICTIO.
XKutrs nroguHM € 00’€KTOM MPaBOBOI OXOPOHHW, OCKUIBKH came JepkaBa ITOBHHHA
CTBOPIOBATH MEXAaHI3MH, SIKI 0 MaKCHUMaJIbHO 3aXUIIAINA XUATTA BiJ OyIb-IKUX MOCSTaHb.
OcoOucti HeMalHOBI MpaBa BU3HAIOTHCS IUBUIICTUYHOIO HAyKOI $K aOCOMIOTHI 1
HEBITUY>KyBaH1, BOHH € IPOSBOM CBOOOIM 1 0COOUCTOI HEAOTOPKAHOCTI 0COOU. BimbuIicTh 13
HUX € Y 0COOM BiJ] HAPOKEHHS, MEPIII 3a BCE IIE Ti, 110 3a0e3MeYyI0Th IPUPOJIHE ICHYBAHHS
¢bi3uuHO1 0cobOH.

3aJiexHO BiJl 3MICTY OCOOMCTI HEMaTHOBI MpaBa MOXKHA KJIacu(DiKyBaTH SIK:

1) OcoOucTi HEMaifHOBI TIpaBa, CKOHIICHTPOBaHI Ha IHAWBITyasi3allis MEPCOHH
YIIOBHOBAa)KEHOT OCOOU: MpaBa Ha iM’si, IPaBO HA 3MiHY IMEHI Ta OO0 BUKOPUCTAHHS y BCiX
chepax cBO€I AisUTLHOCTI mependaueHi ctT. 294, 295. 296 1IKY.

2) OcobucTi HeMaHOBI ITpaBa, HaIliJIeHI Ha HaJaHHS 0COOMCTY HETOTOPKAHHICTh 0Ci0,
110 BKJIIOYAIOTh MPaBo Ha (I3MUHY HETOTOPKAHICTh @ TAKOK OXOPOHY JKHUTTS 1 3I0pPOB s, B
HEJOTOPKAaHHOCTI 30BHIIIHBOTO BUIJISIY, OCOOUCTUI 300paKEHHS.

3) OcobucTi HeMmaiHOBI TpaBa, HaIllJicHI HAa HaJaHHSA HEJIOTOPKAHHOCTI a TaKOX
TaemMHuIi ocoOUCTOMY KHTTI TPOMAaJsSH: MpaBa Ha HEIOTOPKAHICTh KHUTIA, OCOOHCTY
JOKYMEHTallii, Ha TAEMHUII0O OCOOMCTOMY JKHUTTi, B TOMY YHCIi: aJABOKATCHKY, MEIAUYHY
TAEMHUITIO, TAEMHUII0O BUYMHEHHS HOTapiaJIbHUX a TAaKOX CIIYUX OIepalliii, BHECKIB 0
KPEUTHUX YCTAHOBH, OCOOMCTa CHIUIKYBaHHS, JaHWUX, NPUAOAaHHS 3aco0iB MacoBOl
iHpopmarii [3, c. 28].

3po3yMinio, IO 3a3HAYCHWM TMEPeNliK IMO3UTUBHHUX IPABOMOYHOCTEH JaleKo He
€IMHUM, a CKOpille MO)ke OyTH OXapakTepHU30BaHHH K «MiHIMajgbHUN HaOipy». Okpemi
0co0HCTI HeMaitHOBI MpaBa (i3MYHUX 0C10 MOXKYTh BKJIIOYATH B CTPYKTYPY CBOIX aKTUBHUX
npaBoMoyHocTeH 1 iHIm. Tak, Hanpukiaj, npaBo Ha iH(oOpMaIlilo BKIOUYaE B ce0e TaKOX 1
MPaBOMOYHOCTI 300py, 30epiranus i nommupenHs (ct. 302 LK Vkpainu), okpemi ocobucrti
HEMaWHOBI TMpaBa BKIIOYAIOTh B ceO€ TaKOX 1 MPAaBOMOYHOCTI WIOAO PO3MOPSIKEHHS
(ct. 304 LIK Ykpaiam) Ta iHmIi.

46



[Tim 3micToM 0COOMCTOTO HEMAaHOBOTO TIpaBa CJIiJ PO3YMITH CYKYIHICTh
MIPaBOMOYHOCTEH 0COOU-HOCIS, SKI BKIIOYAIOTh B ce0€ SK MO3UTHBHUN acTIeKT (MOXKJIMBICTh
IOPUAMYHO BHU3HABATUCS BJIACHUKOM BIJMOBIJHOTO OCOOMCTOrO0 HeMalHOBOro Onara 1
BUKOPUCTOBYBATH HOT0, B MeXax, nependayeHnx 3aKOHOM, He cymnepedaTh MpU3HAYCHHIO
1IbOro 0JIara, a TaKOX CIPSAMOBaHI Ha 33JI0BOJICHHS IHTEPECIB OCOOMCTOCTI-HOCISA), TaK 1 Psij
HETaTUBHUX MPABOMOYHOCTEN (BUMAaraTd BCIX YYaCHHKIB MPABOBIIHOCHH HE MOPYIIYBaTH
JaHe MPaBo), B TOMY YHCIII IPaBOMOYHICTH 3aXucT [2, ¢. 95].

Ha naHuii MOMEHT BU3HAHHS INpaBa € OJHUM 13 HAUNOLIMPEHIMMNX Ta HaWI1€BIIINX
3ac001B 3aXHMCTy OCOOMCTHX HEMAaMHOBHMX MpaB (I3MYHOI OCOOM, IO 3a0e3MeuyroTh il
couianbHe OyTTa. OCOOJMBICTIO TaKOro 3aco0y € po3riis] Ta BUPIIMIECHHS KOHQIIKTHOT
CUTYyaIlil CyJIOBUM OpPraHOM 13 BMHECEHHSM BIJMOBIIHOI yxBaiu [2, c¢. 96]. Ciig Takox
MIJKPECIUTHA CKIIAJOBY MOMEPEHKYBAIBLHOTO XapakTepy, IO Ja€ 3MOTY YHEMOXKIUBUTHU
MOJajbIle TOUIMPEHHS TMPABOMOPYIICHHS Ta HENPaBOMIPHOI TMOBEIIHKH, a TaKOX
COIlIaTbHUX HETAaTUBHUX HACIIJIKIB JIJI1 0COOM-HOCIS OCOOMCTUX HEMaHHOBUX TIPaB.

Cy0’ekT Mae mpaBO Ha OXOPOHY BIJIACHOTO OCOOHMCTOrO HEMailHOBOrO MpaBa Bij
MPOTUIPABHUX TMOCATAHb 1HIIUX OCI0 3 MIATPUMKOIO KIAacH4yHOI MeToniB, neBHui LK
VYkpainu, a Takox I1HmIMMH Metogamu. I[lim MeTrogamMu OXOpPOHHM 1HAMBITYaIbHHUX
IpOMaJSIHCHKUX MpPaB MArOTh Ha YyBa3l 3aKpillJIeHlI 3aKOHOAABCTBOM MaTeplajbHO-TIPAaBOBI
PO3MOPSHKCHHS TPUMYCOBOTO XapaKTepy, 3 MiATPUMKOIO SKUX, TIPOBOJAUTHCS BiTHOBICHHS
(BU3HAHHA) MOPYIICHHSX (OCIOPIOBAHUMH) MIPaB, a TAKOK BIUIMB HA 3JI0BMHCHHMKA. MeToau
OXOpPOHH IUBIIBLHOTO TpaBa HEOJHOPIAHUN 3TIIHO CBOEID IOPUIUYHOIO MPUPOJIOI0, TO IO
mposiBisie 6e3mocepeiHiil BIUTMB Ha MOXIMBICTD iX 37ilcHEeHHs. B ropuaudauii mitepatypi
BCTAHOBJICHO JUIATH iX Ha 3aXOJM 3aXHCTY Ta BIAMOBIMAIBHOCTI. BOHU BIAPI3HIIOTHCS MIXK
co0O0I0 BIAMOBITHO A0 MPUYMH BUKOPUCTAHHS, COILIAJILHOMY HAMPAMKY, (QYHKIIISIMHU, SKi
3JIIACHIOE.

[IpucyTHicTh HEIOTPUMAHHS BKa3aHUX IpPaB HISK HE BUKIIOYAETHCH, a TaKOK
3M1MCHEHHS MO30BIB B BIAMIKOJAYBaHHS MaTepiaabHOI a00 MopanbHOI mkoau. B manwuii vac
MPUALUISETHCS THTEPEC MIXKHAPOIHOT OXOPOHH MpaB 0coOU: MPHU HE31MCHEHHOCTI 3aXUCTUTH
BJIACHI TMpaBa BIAMOBIIHO JO JEPXKABHOI TMPOIEAYypHU, MOMIMBO 3aXUCTUTU iX B
MDKHApOAHOMY PiBHI. 3 METOIO AaHOT0 c(hOPMOBAHI CIIEliai30BaHl MI>KHAPOJIHI OpraHHu.

[Toxi6HMM criocoOoM, 3iCHEHHS CBOTO IMpaBa Ha OXOPOHY BHITOBHIOETHCS OCO00I0
SK:

1) OckapxeHHsI HE3aKOHHUX Jii, B CIIJCTBI SKHUX, OYJIM MOpYIIEHi ii mpaBa a TaKoX
cBOOO/IM B CYZIOBOMY PO3MOPSIIIKY,

2) 3asiBa Ha OXOPOHY BJIACHUX MpaB JI0 YHOBHOBaxkeHOro BepxoBHoi Paau Ykpainu 3
TIpaB JIIOMHH,

3) 3asBa Ha OXOPOHY BJACHUX MpaB a TaKOX CBOOOJ B HAJICKHI MIDKHAPOIHUX
CYJIOBUX YCTaHOB a00 HaJIe)KH1 OpraHu MDKHAPOJHUX OpraHizaliii, 4ieHOM ab0 YJYaCHHUKOM
SKUX, BBAXAEThCS YKpaiHa, BXKE TMICIs 3aCTOCYBaHHS BCiX HaIliOHAJBHUX 3ac00iB
npaBoBoro 3axucty. [4, c.1]. OxpeMi muTaHHS 3aXUCTy OCOOMCTHUX HEMaiHOBUX IIpaB
¢i3uyHOi 0cOOM 3a MIKHApOAHO-TIPAaBOBUMH CTaHAApTaMH MOTPeOYIOTh PETEIHHOTO
HAyKOBOTO JIOCHIDKEHHS Ta BJIOCKOHAJICHHS IMPABOBOTO MEXAHI3MY IIISXOM IEPETIISTY
ICHYIOUOTO TPaBOBOTO MEXaHI3MYy Ta HOPMAaTHBHO-TIPaBOBOi 0a3u B YKpaiHi, aHaIi3y
MDKHAPOJHUX CTAHIAPTIB 1 NPaBOBOro 3ale3nedeHHs B KpaiHax 31 CTaOUIbHUMHU
CKOHOMIYHUMHU TIOKa3HWKaMH Ta BJOCKOHAJICHHS CHCTEMH OpTaHi3aliifHO-TIPaBOBOTO
MEXaHI3MYy.

JIoCBiL TPaBOBOIO pEeryJtOBaHHS OCOOMCTUX HeMaiWHOBuX mpaBoBigHocuH B CHIA i
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Himeuunni, To0TO B KpaiHax, M0 HaJeXaTh JO PI3HUX MPABOBUX CHCTEM, JO3BOJIUTH,
BUKOPUCTOBYIOUM  TOPIBHSJIBHO-TIPABOBUN  METOJl, BpaxyBaTW T[O3UTUBHHUM JOCBiJ
MPABOBOT'O PETYNIOBAHHS OCOOMCTHX HEMallHOBMX BITHOCHH, HAKOMUYEHUH B IIMX KpaiHaX,
70 peryjloBaHHS JaHUX B3a€EMUH B VYKpaiHi, 110 OCOOJIMBO Ba)JIMBO B YMOBax
pedopMyBaHHS BITYU3HSHOTO 3aKOHOJABCTBA, 1 IO3BOJIUTH MiJIBUIUTH CTYIiHb MPaBOBOI
3aXUIIEHOCTI 0COOMCTUX HEMAHHOBUX IpaB (PI3UYHUX Ta FOPUIUYHUX OCIO.

[ligxin 3apyOiKHOTO 3aKOHOJABLSI IO IPABOBOTO PErYyJIIOBAaHHS OCOOMCTUX
HEMaHOBUX BIJIHOCHH, B yMOBaX JUHAMIYHOTO PO3BUTKY HayKd 1 CYCHUIbCTBA
MIPEICTABISAETHCS OOTPYHTOBAHUM 1 MOXE OYTHU 3al03MYEHUN YKPaiHChKUM 3aKOHOJIABLIEM 3
METOI0 CTBOPCHHSI 3aKOHOAABYOi 0a3m, M0 3a0e3neuye YCYHEHHS MPOTAUH Yy MPaBOBOMY
peryitoBaHHI OCOOMCTUX HEMaHOBUX BIAHOCHH. Ha ChOTOAHINIHIN JCHH Yepe3 CTPIMKHUM
PO3BUTOK YKPATHCHKOTO CYCIIJIBLCTBA MiJ] BIUIMBOM €BPOMEHCHKUX KpaiH 3’ SIBISIOTHCS HOBI
MUTAHHS 10J0 OCOOMCTHX HEeMaWHOBHUX MpaB ¢izuuHoi ocobu. Hampukmnan, e crocyerbes
HaBITh CAMOI'0 MEPIIOTO Ta TOJIOBHOTO MpaBa ¢GizMuHOI 0COOM — IMPABO HA KUTTA. 3apa3 Bce
YacTille MiAHIMAEThCS MUTAHHS TIPO MPOBEACHHS MEIWYHUX, HAYKOBUX Ta 1HIIHUX JOCIIIIB
1I0JI0 TIOBHOJIITHBOI Ji€31aTHOI (Di3uyHOT ocoOu 3a ii BUTbHOW 3ronoro (cT. 281 LKY),
MATaHHS [OAO0 CTEepUIIi3allii, 0 OOMEXYy€e MOXKIIMBICTh 3aIlIiTHEHHS, Tpo0OiieMa eBTaHa3ii,
gKa € JIyXe JUCKYCIHHOI, 00 YKpaiHChKE 3aKOHOJABCTBO 3a00pOHSI€ BHKOPHUCTOBYBATH
€BTaHa3il0, HaBiTh 10 (I3MYHOI OcoOM, fiKa AOOpOBUILHO, ab0 Yepe3 CTaH 3/0POB’s
MIPOSIBIISIE TIPOXAHHS IIMOJ0 3aCTOCYBaHHsI Ii€i mpoueaypu. Xoda Bxke 3apa3 Himepnanmwm,
benwris, ®panis, [3pains, Kanaga, [lIBeiinapis, a Takox y geskux mrarax CILIA (Operon,
Bammarron, Montana, Bepmont, Kamidopnis) mo3pomunu mrpo mpomeaypy. Ha erami
nebaTiB MUTaHHSA 3roJM Ha eBTaHasiio nepeOyBae y Bemnwkiit bpuranii, I'pemii, Itamii,
Icnanii, P®. Ane nepenik MuTaHb MO0 OCOOMCTUX HEMAWHOBUX MpaB (i3UIHOI 0COOM HE
3aKiHYYEThCS JIMIIE HAa TpaBl Ha JKUTTA, M€ ICHye 0araTo MpPOTaJuH CTOCOBHO IIi€i
npobnemu [4, c. 78].

Otxe, iCHye HU3KA MPOOJEMHUX MUTAaHb MIOJ0 OCOOMCTUX HEMAWHOBUX BIJHOCHH B
VYkpaini. [lpoanamizyBaBIM BUIICBUKIAJACHE, MOXHA CKa3aTh, 10 B YKPATHCBKOMY
3aKOHOJIAaBCTBI X04 1 Oyja mpHALIeHa yBara J0 OCOOMCTOrOo HEMAaiHOBOrO MpaBa, MOTO
BHUJIIB, CHCTEMI Ta 3aXHCTy BCE OJIHO HEOOXIJHE YJOCKOHAJEHHS HAI[IOHAJIIBHOTO
3aKOHOJABCTBA IIOAO CYYaCHUX IMUTaHb, SIKI BXKE 3MOIJIM BHPINIUTH OUIBII CydacHi
nepxaBu. Ha Moro nymky Ykpaina 3Moke BJIajo peajizyBaTh Ta BUPIIIUTH Il TPOOIEeMHU Yy
CBOIX 3aKOHOIIPOEKTAX 3a JOTIOMOTOIO JTOCBIAY OLIBIII PO3BUHEHUX €BPOTEHCHKUX JIEPIKAB.
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Koane B.C.

3100yBad BuIoi ocBiTu 3 kypcy OC «bakanaBp»
crnenianbHOCTI «IIpaBo» eKOHOMIKO-ITPaBOBOTO (paKyJIbTETY
MapiynosibCbKOro J1€pKaBHOTO YHIBEPCUTETY

MOMEHT BUHUKHEHHS KPUMIHAJIBHO-ITIPABOBHUX BI/ITHOCUH

AKTyanbHICTh OOpaHOi TeMH O€3M0CEepEeHbO IPOJAUKTOBAHA IOTPEOOI0 TOYHOTO
BpPETYJIIOBaHHS BCIX TIPAaBOBUX BITHOCHH B JepxkaBi. Taki Aii TPOBOAATHCS 3ajjis
3MEHILEHHSI BIPOTITHOCTI Y3ypIyBaHHsS BJaJM YU TEBHUX 3JIOBKMBAaHb Ta 3a0€3MEUUTH
MPUHIIUI TOYHOI BU3HAYEHOCTI MpaBa. Cepe TaKuX BIAHOCHH CiJl BUAUTUTH KPUMIHAIBHO-
MpaBoOBi, aJpke BOHU O€3MOCEPEHBbO TMOB’S3aHI 3 BUMHEHHSIM CYCHUIBHO HEOE3MEYHHUX
nissHb. ToXXK BHUBUEHHS Ta aHali3 TaKUX BIJHOCHH Ja€ 3MOTY BJAJ0O TOKpallyBaTH Ta
BJIOCKOHAJIIOBAaTH €(EKTUBHICTh THUX MEXaHI3MIB, M0 O€3M0CepeIHbO 3allyueHl B
PETYIIOBAaHHS 1IUX BiJHOCHH.

AHanmizoM Ta po3poOKOo mpobseM oOpaHOi TeMH MOCHIDKEHHS 3aiimanucs i
3aiiMarOThCsl OaraTo BYCHHX-TIPABHUKIB, cepel SKux MoxHa Buuimutu: M.O. €dimosna,
M.I1. KoBanwoBa, M.O. Jlonamenka, 1.J[. MeTeabChbKOTO Ta 1HITHX.

MeTor AOCHIIKEHHS € BU3HAYCHHS MOMEHTY BHHHKHEHHS KPHUMIiHAJIBHO-TIPABOBHUX
BIIHOCHH, 1110 1aCTh 3MOTY JUIsl MOJAIBIIOI PO3POOKH MPOOIEMHUX MUTAaHb KPUMIHAIBHOTO
mpaBa Ta Mpoiecy.

[Toyatn BapTO 3 TOro, MO0 KPUMIHAIBHO-TIPABOBI BIAHOCHHH € OYXKE€ CKIAAHUM Ta
OaraTorpaHHUM TIOHSTTSM B TEOPETUYHHX JTOpPOOKaxX BYCHHMX, a aHaJi3 MEBHUX acCIeKTiB
I[LOTO MUTAHHS MaiKe 3aBXIM € OCHOBOIO JIJIi BUHHUKHEHHS HOBUX MPOOJICMHHX ITHTaHb,
K1 TOTPEOYIOTh TOCIIIKEHHS i BUPIIIICHHSI.

Jlns  momanbmioro  JOCHIIKEHHS  KPUMIHAJIBHO-TIPABOBUX  BIJIHOCHH CYTTEBUM
MUTAHHSM, SIKE TOTPIOHO BU3HAYUTH, € MOMEHT BUHHUKHEHHS TaKUX BiJHOCHH.

MoOMEHT BUHUKHEHHS KPHUMIHAJIbHO-TPABOBUX BIJIHOCMH BYEHI pPO3YMIIOTH IO-
pi3zHOMY.

[Tonomapenko FO.A. 3a3Hadae mnpo Te, MO KPUMIHAIBHO-NPABOBI BiJHOCUHU
BUHUKAIOTh 0€3M0CepeTHh0 3 MOMEHTY BUYMHEHHS KPUMIHAJIHHOTO MPABOIOPYIICHHS Ta
3aKIHYYIOTbCSI B MOMEHT MPUIUHEHHS KPUMIHAJIBHOI BIANOBIJAIBHOCTI OCOOH, sIKa €
OCYJKEHOIO 3a Iie mpaBomnopyiieHHs [1, c. 8]. Taka Touka 30py MOSICHIOETbCS TUM, IO B
Oynb-IKOMYy pa3l 3 MOMEHTY BYHMHEHHS OCOOOI0 3JI0YMHY MIDXK HEI Ta JIepiKaBolO
BUHUKAIOTh TIEBHI IOPUIUYHI BIJHOCHHHW, WO ¥ 3aBEJEHO HA3WBAaTH KPUMIHAIHHO-
MIPaBOBUMH.

[Hmi BuYeHi y CBOIO depry 3BepTalOTh yBary Ha Te, HI0 KPHUMIiHaJIbHO-TIPABOBI
BIIHOCMHM MDK OCOOOK0 Ta JCpKaBOK BUHUKAKOTh BHUKIOYHO 3 MOMCHTY BHUHECCHHS
O0OBUHYBAJILHOTO BUPOKY [2, c. 158]. IlpoananizyBaBim BuIe3a3HaYEHE, CIiJ] TOTOAUTUCH
3 THM, W0 KPUMIHAJIHHO-TIPABOB1 BIJHOCHMHHU JIMCHO ICHYIOTh B MOMEHT BUHECCHHS
OOBHMHYBAJILHOTO BHPOKY, aje TYT 1032 yBarow 3aJIMIIAETbCs TOH (akT, 0 CrenianizoBaHi
OpraHd, IO 3alMArOThCS PO3CHINYBAaHHSM KPUMIHAIBHHX CIpaB BCTYNAlOTh B
KpUMIiHAJIHHO-TIPABOB1 BITHOCHHU Ha0araTo paHille MOMEHTY BUHECEHHS BUPOKY IO CIIPaBI.

[TomupeHoro B IOpUAMYHIN HayIll € TAaKOX TyMKa IpO Te, M0 KPHUMiHAIHHO-TIPABOBI
BIIHOCMHU BUHHMKAIOTh B MOMEHT, KOJIM TIPABOOXOPOHHI OpraHu OyJiu MOBIIOMJICHHI PO

49



BUMHEHHS 37104MHY [3, c. 125]. Take po3yMmiHHs, Ha HAIIly JYMKY, HE € IPaBUILHUM, aJI’KE B
IIbOMY BHITQJIKy KPHUMIHAJIBHO-TIPABOB1  BIHOCHHU  MMAMIHSIOTBCS  KpUMIHAIBHO-
MPOIeCYaTbHUMU.

bapkoB A.B., KpuTUKyIOUM [JOCHIDKEHHSI IHIIMX BYEHHX, BKa3aB Ha Te, IO
HEMPABWIBHUM € BU3HAYCHHS BPYYCHHS OOBHHYBAJIBHOTO aKTy SIK MOMEHTY BHHHKHEHHS
KpUMIHAJbHO-TIPABOBUX BIJIHOCHH, aJpKe TAaKWM aKT JIMILIE MiATBEP/UKYE 1CHYBAHHS TaKHX
BiJTHOCHH, a caMi BIITHOCUHHM BHHUKAIOTH III¢ JI0 IbOTO MOMEHTY [4, ¢. 3—17].

Jlye BiIOMOIO cepejl BUCHUX CTalla IyMKa Ipo Te, [0 TakKi BIJHOCHUHU HE MOXYTh
BUHUKAaTH BUKJIIOYHO B OJMH NEBHUM MOMEHT. ToMy iX MOBHMHHI MOJUISATH Ha Ti, KOTPI
BUHUKAIOTh O€3MOCEepe/IHhO MiJ] Yac CKOEHHS 3JI0YMHY O0CO0OI0 Ta Ha Ti, IO ICHYIOTH 3
MOMEHTY HaOpaHHS MEBHUM KPUMIHAJIBHUM 3aKOHOM IOPHJIMYHOI CHJM (MPEBEHTHUBHI 4u
OXOpOHHI TpaBoBiHOCUHN) [5, C. 5].

Jlomamenko H.A. moromxyeTscss 3 TaKOK TOYKOIO 30py Ta BKa3ye€ Ha Te, N0 TaKUM
MOAUT BHUCTYIIA€ JIETAII3alli€l0 KOHKPETHOI MOBEMIHKH JEp)KaBH Ta OCOOHM B KOXXKHOMY 3
3a3HavYeHMX BUMAAKIB [6, ¢. 27; 7, ¢. 107].

[IpoananizyBaBiiM Bce BUIIE3a3HAYCHE, HAa HAIIy AYMKY, IOIUIBHHM Oyne pi3He
BU3HAYCHHS MOMCHTY BUHUKHEHHS KPUMiHAIBHO-TIPABOBUX BITHOCHH y ABOX BUMNaAKaX: 1)
YUHMHEHHS 0CO00I0 37I0YMHY; 2) HaOpaHHS 3aKOHHO1 CHJIM KPUMIHAIIEHO-TIPABOBOIO HOPMOIO.
ToOGTo, HaOpaHHS 3aKOHHOI CWJIM TIEI0 YU IHIIOK KPUMIHAJIBHO-IPABOBOIO HOPMOIO
Oe3nocepelHLO  OJpa3y BUKIMKAE BUHUKHEHHS KPHUMIHAJIBbHO-TIPABOBHX  BiJHOCHH
MPEBEHTUBHOTO Ta OXOPOHHOTO XapaKTepy MK JEp)KaBOIO Ta TpOMaJsHAMHU. A yUdWHEHHS
0Cc00010 3JI0YMHY BUKIWKAE€ BUHUKHEHHSI aKMUGHUX KPUMIHAIBHO-TIPABOBUX BiIHOCHH MiX
BHIII€3a3HAYCHUMH. B 11bOMY pa3i BIIHOCHHH, IIIO TOB’s3aHi 3 HAOpaHHSIM 3aKOHHOI CHJIH
KPUMIHAJbHO-TIPABOBOIO HOPMOIO HIKYIHM HE JIIBAIOTHCS a TPAHC(HOPMYIOTHCS B BiJHOCHHU
MDXK 0c00010, 110 BYMHUIIA KPUMIHAJIBHUM 3710YKH, U JEp>KaBoIo.
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Konona C.C.

3100yBay BuIoi ocBitu OC «Marictp»

crnenianbHOCTI «IIpaBo» eKOHOMIKO-ITPaBOBOTO (paKyJIbTETY
MapiynosibCbKOro J1€pKaBHOTO YHIBEPCUTETY

HAIIPSAMKHN BOPOTBHBU 31 3JIOYNHAMMU
Y COEPI EKOHOMIYHOI JISAJbHOCTI

Ha cporomni Haa3BUYaHO aKTyaJbHOIO IMpoOJIeMOI0 € mpobiema OopoThOM 3i
3JIOYMHAMU y c@epi €KOHOMIKU. 3JO0YMHHA JISAJBHICTE Y c(epl €KOHOMIKM CTaHOBUTH
BEJIMKY HeOe3meKky s AepkaBdu. bopoTh0a 3 UM CYCHIIBHO HEOE3NMEUHHUM SIBUILEM
CTAaHOBHUTH OJHE 3 MEPUIOYEPTrOBUX 3aBIaHb SK JUIS MiAPO3ALIIB OOPOTHOM 3 €KOHOMIYHOIO
3JIOYMHHICTIO, TaK 1 MPAaBOOXOPOHHUX oOpraHiB B Muiomy. Cepel HaralbHUX MOTPeO
CHOTOJICHHS OJTHUM 13 HaWBaXIJIMBIMINX 1 CKIAJHUX I CYCHIBCTBA € MUTAHHS MPOTHIIT
3JIOYMHHOCT1 y c(pepi eKOHOMIKU. AHaJi3 KpUMIHOTEHHOI cUTYyallil B YKpaiHi CBIIYUTH, 11O
3JI0YMHU y cepi eKOHOMIKH, MOITUPEHICTh SKUX JOCHUTh BEIIMKA, CTAIOTh HA IMEPEeIIKOIi
COI[IAIbHO-€KOHOMIYHUM pedopMam, MiIBUIICHHIO J0OpOoOYyTy HaceleHHs, CTaOUIbHOCTI,
PO3BUTKY JIEp>KaBH Ta i1 HAIlIOHATHHOI OE3IMEKH.

Yunnanii Kpuminanbaui KogeKC YKpaiHu HE MICTUTh OKPEMOi CTPYKTYPHOI CKJIa/10BOT
— Pozniny, sikuii 6u MaB Ha3By «EKOHOMIUHI 3J0YMHU» YH «3JO0YUHU Yy chepl eKOHOMIYHOT
nissmpHOCTI». CTaTTl, SKUMHU TependadyeHo KPUMIHAIBHY BiAMOBIAAIBHICTH 32 €KOHOMIUHI
3704MHU, MICTAThCS y Pozaini VI «3nounnn npotu BiacHocTi» Ta Po3ain VII «3nounnu y
cepi rocrmoaapchKoi TisTIbHOCTI» [S].

Ha Moro nymKy, cbOromHi cuiu 1 3aco0M MPaBOOXOPOHHMX OpPraHiB HEOOX1JIHO
30CEepEUTH HA BUKPUTTI TSHKKUX 0araToemi3ogHUX 3J0YMHIB 31 3HAYHUMHU MaTepiaJbHUMHU
30MTKaMH, a TaKOX € HEOOXITHICTh y 3MiHI MpaBoBOi 0a3u OOPOTHOM 3 E€KOHOMIYHOIO
3JIOYMHHICTIO, 00YMOBJIEHAa SIK pedOpPMyBaHHAM CHUCTEMU E€KOHOMIYHUX BiJIHOCHH, TaK 1
norpebamMu  OyIIBHULTBA (YHIAMEHTY MPaBOBOI JE€p’KaBH, MPUHLIUIOM SKOrO €
BEPXOBEHCTBO 3akoHY. (OCHOBHMMH 3aBIAaHHSIMH I10JI0 OOpOTHOM 3 EKOHOMIYHHMH
37I0YMHAMHU BBAXKAIO:

1) BUABASATH 1 PO3KPUBATU TOCMIOAAPCHKI, CIYXOOBI Ta 1HII 3JOYMHU Ha
MIJIPUEMCTBAX, B OpraHizalisX, KOMEpLIMHUX CTpPyKTypaxX, (piHaHCOBO-KpEOUTHIN Ta
0aHKIBCBKIM cHCTEeMax 1 BXKMBATH 3aXO0/1B J0 3al00IraHHs iM;

2) aHai3yBaTH CTaH 3JIOYMHHOCTI, BU3HAYATH OCHOBHI HAIIPSIMU 1 TAKTUKY AiSUTBHOCTI,
OB’ S13aHO1 3 BUSBJICHHSIM MPaBOTOPYIICHD Y NEPKaBHOMY, KOJICKTHBHOMY 1 MPUBATHOMY
CEKTOpax eKOHOMIKH;

3) 3abe3nedyBaTH 3axuUcT (PIHAHCOBAHUX YPSJIOM TMPOTPaM PO3BUTKY Traiy3eit
€KOHOMIKM YKpaiHu ab0 OKpeMHX pEerioHiB Ta cdepu OOCIyroByBaHHS HACENEHHS BiJ
3JIOYMHHHX TIOCSTAHB;

4) po3pobnsTH iH(GOPMAIIfHO-aHAITUYHI JOKYMEHTH 3 MHUTaHb OOpOThOM 3i
3JIOYMHHICTIO Y chepi eKOHOMIKH JIJIsl OPTaHiB JIePKaBHO-BUKOHABYOI BIIA/IH;

5) mpoBoaHTH cepeq HaceJICHHS POOOTY MO0 PO3’SICHEHHS 3aKOHOJABCTBA 3 MHUTaHb
BiJINIOB1TAIBHOCTI 32 BUMHEHHSI 3JI0UMHIB y c(hepi eKOHOMIKH;

6) BucBiTiItoBaTH y 3MI cTaH €KOHOMIYHOI 3TOYUHHOCTI;

7) 60opOTHCA 3 OPraHi30BaHOI 3JIOYMHHICTIO ¥ c(hepl EKOHOMIKH Ta KOPYMIIE TOIIIO.

OaHuM 13 MOXJIMBHX BaplaHTIB MIABUIICHHS €()EKTUBHOCTI BUKPHUTTS 3JIOUHHIB
E€KOHOMIYHOT CIIPSIMOBAHOCTI MOK€ OyTH 3ampONOHOBAaHO BIPOBAKEHHS CHCTEMHOTO
METOJIy PO3MEXYBaHHS (YHKI[IOHAIBHUX OOOB’S3KiB NpAIiBHUKIB HE TIIBKU 3a JIHISIMU
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poboTH Ta HampsMKaMu OOCITyroBYBaHHSI NMEBHHX cep IiSNIBHOCTI, a W BHOKPEMIJICHHS
(GyHKIIIOHAIBHUX 000B’SI3KIB 3a IPUHITUIIOM TJIACHOI Ta HErJIaCHOI pOOOTH.

SAx HeoOXilHa yMoOBa JIEKpUMIHATI3ALIl EKOHOMIKH, IO MIAKPIIUIIOE 3YCHUIUISA
CHEI1aII30BaHUX JIep>KaBHUX OpraHiB, IOBUHEH OyTH 3a0€3MeYeHNI YITKUN 1HCTUTYLIITHUI
aHTUKOpyNIiHui 6a3uc. Tak, B Ykpaidi 3riiHO 3 posnopsmkeHHsM Kabinety MiHicTpiB
VYkpaiau Big 21 ceprnas 2019 p. Ne 682-p mpo modaTok pob6oTu Jlep:kaBHOI MOIaTKOBOT
ciyx6u [6], po3nouania cBoto podoty HIIC. 3rimno 3 moBimomiienHsM, KaOmin nepenan
JIIC ¢yakmii 3 peamizaliii aep)kaBHOT MOJAATKOBOI TMOJITUKH, ACP)KaBHOI TOJITHKH 3
aJMIHICTpYBaHHSI €IMHOTO BHECKY Ha 3arajbHOOOOB’SI3KOBE JIEpiKaBHE COIllajbHE
CTpaxyBaHHs, JEPXKABHOI MOMITHKM Yy chepl OOpOTHOM 3 NPABONMOPYUIEHHSAMH IIiJI 4ac
3aCTOCYBaHHS TOJATKOBOTO 3aKOHOJABCTBA, a TAaKOXX 3aKOHOJABCTBA 3 MUTaHb CIUIATH
€IMHOTO BHECKY Ta 3aKOHOJABCTBA 3 IHIIUX MUTaHb, KOHTPOJb 32 JOTPUMAHHSIM SIKOTO
nokiaaeHo Ha JIIC.

Hns  edextuBHOi poboTtu  JlepkaBHId TOHATKOBIA clyxk01 Tpeba aKTHBHO
BIPOBA/KYBAaTH HOBITHI 1H(OpMaIliifHi TexHojorii y cdepi mpoTuaii €KOHOMIYHHUM
3JIOYMHAM Ta TIHHOBIH €KOHOMIIII.

[lincymoBytourM BHINEBUKIAIEHE, XOTUIOCS O 3ayBa)XUTH, IO 3alpOBAKCHHS
3aMpPOTIOHOBAHUX MUISXIB BUPIMICHHS MPOOJIEMHUX IMUTaHb, HA MOK JTYMKY, 3HAYHOIO
MIpOIO CIpHUsI0O O JeKpUMiHAI3amii €KOHOMIKH Jep)kaBH B ii OFOHDKETHOMY CEKTOPI.
3aKoHOJaBellb Ma€ PO3YMITH, IO POJIb MPOQITAKTUKU MOJSATAE HE TIJIBKKA B TOMY, 1110 BOHA
HE JIOIYCKa€e caMoro (pakTy CKOEHHSI 3JI0YMHY, ajle i B TOMY, LII0 BOHA 3a100ira€ HaCTaHHIO
TUX HACIIJIKIB, 1[0 CIIPUYHMHSIE KOKHUHN 37I0UHH.
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Komicapyk 51.0.

3n100yBau Buioi ocBitu 2 kypey OC «bakanaBp»
crnernianbHOCTI «IIpaBo» eKOHOMIKO-TIPaBOBOTO (PaKyJIbTETy
MapiynonbChbKOTo JepKaBHOTO YHIBEPCUTETY

INPOBJIEMMU B IIMTAHHI ITPABOBOI'O PEI'YJIIOBAHHSA
CYIT'OPATHOI'O MATEPUHCTBA B YKPAIHI

CiM’s € IEpBUHHUM Ta OCHOBHUM OCepeaKoM cycmiiabcTBa (cT. 3 CiMeHHOro KOACKCY
Vkpainu.) [1]. B cyyacHOMy cycniiabCTBI OUIBIIICTh CIMEMHHMX MHap HE YSBISAIOTH CBOIO
cim’to 6e3 aiteil. [loka3HUK cTaHy penpoAYKTHUBHOTO 30POB’ Sl B OLIBIIOCTI KpaiHaX CBITY €
oesmmiansa. Yepes iHcalepchKi xepena MokHa mizHatucs, mo 10-15% xinok B YkpaiHi
MaroTh O€3ITiAIs ChOTO/THI, a 1€ MPU3BOANUTD J0 PEIPOAYKTUBHUX BUTPAT.
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bnu3pko ogHOTO MinbiioHa CIMEHHMX Hap HE MOXYTh MaTé IuTHHY. Lli moxaszHuku
Oynu BimoOpaxeHni y Konnenii Jlep>kaBHoi nporpamu «PenpoykTUBHE 3710pOB’s Hallii Ha
20062015 poxm», cxBaneHiii posmnopsupkeHHs M KaOinery MinictpiB Ykpainu Bim 27
kBiTHs 2006 poky [2].

OnHuM 3 HaAWJIEBINIUX CIMOCOOIB BUPIMIEHHS ITi€i IPOOJIEMHU € CTBOPEHHS 1HCTUTYTY
CyporaTHOro MarepuHCTBa. Yepe3 CHIbHY JEHOMYJSIII0 CYCNUIBCTBA 1€ € JyXkKe
aKTyaJdbHUM JUIsI YKpaiHM CBOTONHI, TOX II€ TOTpeOye HAIEKHOTO HAJIAroKCHHS B
MUTAHHSAX MPABOBOTO PETYJIOBAHHS CypOTraTHOTO MaTepUHCTBA.

B ropucnpynenuii Bxke Oynu pO3INIAHYTI OKpeMil KOJO MUTaHHS MPO CyporaTHE
MaTepuHCTBa TakuMH BUeHUMH, sk O. bobak, B. Batpac, C. Boposiioa Toiiro.

Y. 7 ct. 281 LIK VYkpainu 3a0e3nedye MOBHOJITHIN KiHII @00 YOJIOBIKOBI MaTu MPaBo
32 MEIMYHUMHU T[OKa3aHHSMU Ha TPOBENEHHS II0J0 HUX JIKyBaJIbHUX Hporpam
JOTIOMIXXKHUX  PEMPOJYKTUBHUX TEXHOJOTIH 3TiIHO 3 TOPSAKOM Ta  yMOBaMH,
BCTAHOBJICHUMHU 3akoHOAaBCTBOM. Y. 1 cT. 190 no3Bosisie MOBHOMITHIN Ni€3AaTHIN (Pi3UuHIMA
0co0l MaTH TpaBO OyTH JTOHOPOM KpOBI, ii KOMIIOHEHTIB, a TaKOX OpraHiB Ta I1HIIHX
aHATOMIYHUX MaTepiajiB Ta penpoIyKTUBHUX KIITHH [3, c. 74].

Takox, 1O HOPMATHBHO NPAaBOBUX AaKTIB 3 PETYIIOBAHHA THUTAaHHS CYpPOTaTHOTO
MaTepHHCTBa HAJIeKUTh CiMelHUI Kojeke, a came cT. 123 1e periiaMeHTOBaHO BU3HAYCHHS
MOXO/DKEHHS ~ JUTHHHM, HApOJKEHOI B pe3yslbTaTi  3acTOCYBaHHS  JIOMOMIDKHHX
PEIpPOAYKTHBHUX TeXHOJoriH [1].

B cyporaTHOMy MaTepHMHCTBI BHKOPUCTOBYIOTH METOJI IEPEHECEHHS €eMOpIOHY
JIOJIMHU 3a4aToi MOAPYXOKSIM, a caMe€ TeHEeTHYHMMH OaThbKaMH B OpraHi3M CyporaTHOi
Matepi, mo 3a3HaueHo B cT. 2 c¢r.123 CK VYkpainu. Tox, ykpaiHChKE 3aKOHOJ/IaBCTBO
nepeadavae TUIBKA OJUH CHOCiO MOBHY (recTalliifiHy) CyporaTHiCTh, a IIOAO 1HIINX BHUIIB
3aCTOCYBaHHS CypOTaTHOTO MAaTEPUHCTBA HE BU3HAUCHO.

VY Hakazi MinictepcTBa oxopoHu 3710poB’st Ykpainu «IIpo 3arBepmxenns Ilopsaky
3aCTOCYBaHHS JIONMOMDKHHMX PENPOAYKTUBHMX TEXHOJNOTiH B YkpaiHi» Big 09 BepecHs
2013 poxy. Ne 787 (mami — Hakaz MO3 Ne 787) 3a3Ha4€HO MOHSTTS JOTOMIKHHUX
PENPOAYKTUBHUX TEXHOJIOT1H, TaKOX aJITrOPUTM Ta 3MIicT. 5 OJHUM 3 MEpPeIOBUX MYHKTIB
Hakazy MO3 Ne 787 € cniibHUH JOTOBIp MiX TOAPYXOKSIM a00 4YOJOBIKAa/ JKIHKH 3
CypOraTHOIO MaTip 0 MpHU SIKOMY MOTpiIOHO MaTH MepeiiK JOKYMEHTIB, KOIii AKuUX Oyne
MHMCbMOBO HOTapialibHO 3acBimueHa. Came TOMY, MUTaHHS IOPUIUYHOI IPUPOJU Ta 3MICTY
I[LOTO JIOTOBOPY € BKpail aKTyaJIbHUM.

MoskHa TpoBeCTH Mapajelib MiX JOTOBOPOM CYpPOTaTHOTO MAaTEpPUHCTBA a YACTHHI
0COOMCTUX MaWHOBHX BIJHOCHH 13 JOTOBOPOM MPO HAJAHHS TOCIYT, TOJl 3a CBOEIO
cnernudikoo BOHU OyIyTh TOTOXXHUMH MK c000r0. Buxonsuu 3 1b0ro oJHa CTOpoHa Oy/e
(BUKOHaBeIlb), AKa 3000B’A3YETHCS 3a 3aBAAaHHSAM JAPYroi CTOPOHU (3aMOBHHKA) HaJaTH
MOCIYTY IO CIOXXUBAETHbCSI B TPOIEC] 3AIMCHEHHS TMEBHOI MISJIBHOCTI, a 3aMOBHUK
3000B’SI3y€ThCSl OIUIATUTH BHKOHABIIEBI 3a3HAYCHY IMOCIYTY, SKIIO iHIIE HE TepeadadeHo
noroBopoM (ct. 901 [usinpHOTO KOAEKCY YKpainm) [3, c. 210]. He3Baxkatoun Ha Te, 10 e
JIOTOBIp YKJIaJIEHUH MiK CYypOTaTHOIO MaTip’io Ta 6aTbKaMu, KpiM €JIEMEHTIB PO HaJaHHS
MOCIYT MICTATBCA 1 €JNIEMEHTH MiApsALy, TOMY IO OaThbKiB IIKaBUTh pE3yJdbTaT —
HApO/KEHHS IUTUHU. BaknmuBo 3a3HauMTH, 1110 CyporaTHa MaTip Ma€ MOBHICTIO CIIAKYBAaTH
BUMOTaM JIiKapiB, HE HEXTYBAaTH IIKIJJIMBUMH 3BHUKAMU Ta AOTPUMYBATHCS BCIX MPaBHII
JI0TOBOPY, TOOTO CaMOTO «HaJTaHHs MOCIyT». ToX, MU OaYUMO HasIBHI €JIEMEHTH TPYIOBOTO
JIOTOBODY.

Sk 3a3nagae C.H. BopoH1ioBa, 6aTbKu MOXKYTh ITIOMEPTHU 10 HAPOKEHHSI CypOTaTHOIO
MaTip’f0 IUTHHU. SIKIIO CyporaTHa Matip BiIMOBIISIETBCS Bif Ii€l TUTUHU, TO B TaKOMY
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BUIAJIKy, BOHa Oyze mepenaHa A0 CIykO omiku Ta mikiayBaHHA. Jleski BUEHI 3a3HAYAIOTH,
10 B TAKOMY BHUIIAJIKY, MOYKHA BU3HATH ii 0aThKIB TOMEPIUMHU, 11100 B IIbOMY BUIAJKY B HEl
3 SIBUJIOCS CIIaJKOBE MpaBo [4].

OTxe, B 3aKOHOJAaBCTBI YKpaiHU CypOraTHE MAaTEPUHCTBO JO3BOJIEHO HA PiBHI 3aKOHY
Ha BIAMIHY BiJ 1HIIHX €BpONENHChKUX KpaiH, Takux, Ak ITams, Himedunna tomro. Hi B sikux
HOpMax YMHHOT'O 3aKOHO/IaBCTBA HE BU3HAYEHO MOHSATTS CyporatHe mMarepuHctso. [1iq num
MOHSATTSIM CJI1J] pO3YMITH BUHOLIYBaHHS JKIHKOIO (CYpOTaTHOIO MaTip’i0) IUTUHY B YMOBax
BIJIMOBITHOTO HOPMATHUBHOTO aKTy. BUXoag4u 3 1IbOro BapTO BKIIOYUTH B OKPEMHI PO3ALI
LK Ta CK npo ykiagaHHs TOTOBOPY MOAPYXKS 3 CypOraTHOO Matip’10. Takox, HoTpiOHO
3BEpHYTH yBary Ha TaKWW acIieKT, SKIIO CypOoraTHa MaTip HE XOTITUME BiJlaBaTH TUTUHY 11
O0aTbkaM 1/a00 SKIIO TUTUHA HAPOJIUTHCS 3 MIEBHUMHU BaJaMu 370pOB’s 1 MOTEHI[HI OaThKU
BIIMOBJISITUMYThCS Bl Hel. Takoxk, BUPIIIUTH MPAaBOBY JOII0 AUTHHHU,SKIIO MPU HAPOIKEH1
il moTeHIiiHI 6aThKKU OYAYTh BXXKE MEPTBUMHU.
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Komapina A.O.

3100yBay Bunioi ocBith 1 kypcy OC «bakanaBp»
crerianbHOCTI «IIpaBo» eKOHOMIKO-TIPAaBOBOTO (PaKyJIbTETY
MapiymosibChbKOTO JIepKaBHOTO YHIBEPCUTETY

TAPAHTII TIPAB I CBOBO/ SIK EJIEMEHT
KOHCTUTYUIHHO-IPABOBOI'O CTATYCY OCOBH

YTBepKkeHHs Ta 3a0e3MeueHHs MpaB 1 CBOOO JIOJIMHU 1 TPOMAJSIHUHA CKIIaJIal0Th
roJIOBHUHM 000B’SI30K JepxkaBHOI Biaau 3akpituienni B Koncrutynii Ykpainu. Konnemnmis
TpaB JIFOJMHM BHW3HAE I KOXKHOI JIFOJIMHM TICBHI TPUPOJIHI, HEBIMUY)KYBaHI IpaBa Ta
BJIACHICTh, IO BUIIJIMBAIOTH 13 PEaTbHOCTI JIFOJACHKOTO ICHYBaHHsI, SIK1 CJiJi BBaXkKaTu
rapaHrieto ioro rigHocTi. [IoHATTS mpupoaHOro mpaBa, Tak 3BaHE MPABO JIOAMHU, JABHO
BH3HAHO BCIMa JIOJIbMU 1 JaBHO JIOBEJICHO, 10 CBOOOAM Y BUTBHOMY CYCHUIHCTBI HE MOXE
OyTH.

Kouctutyniss YkpaiHu BHU3Hae mpaBa 1 CBOOOAM JIIOJAMHU, SIKI € BaXXIHUBUMHU
MPUHIMIIAMH JEMOKPAaTHYHOTO BEPXOBEHCTBA IpaBa. BHACTIIOK IBOTO Mporiec moOyaoBH
JIEeMOKpPaTUYHOi, TPaBOBOi, COIaNbHOI JAepkaBH YKpaiHa Oylo dYITKO TOB’S3aHO 13
3a0€3MeYeHHsAM K KOHCTUTYIIMHUX MpaB 1 CBOOOA JIOJWHU 1 TpOMaAsHWHA, Tak 1 i
KOHCTHUTYIIMHO-TIPABOBOTO CTATYCY B LIJIOMY.

VY cucremi 1eMOKpPaTUYHUX COLIAIbHUX IHHOCTEH JIFOAMHA CTOITh Ha MEPIIOMY MiCIIi.
Y HUHINIHBOMY KOHTEKCTI MHUTaHHS OCOOMCTOCTI Ma€ OCOOJMBE 3HAYCHHS Yy 3B S3KY 13
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3MIHCHEHHSM PaJVKATBHUX JEMOKPATHYHUX TEPETBOPEHb Ta BCTAHOBIICHHSM COIliabHO-
MIPaBOBOI JIEP>KaBH.

B3aemMopiss MiX CycHiIbCTBOM Ta 1HAWMBIAOM, TPOMAASHUHOM Ta JAEpPKaBolo,
YCKJIQIHIOETbCA, 1X IHTEPECHM Ta I1HTEpPEeCH B3a€EMOIIOB’S3aHi, 3pOCTAa€ iXHS B3aeMHA
BIJITOBIJAJIBHICTh. YCI LIl SIBUIA Ta MPOLIECH MOTPIOHO PETEIBHO 3PO3YMITH, y3araJlbHUTU
Ta BKIIOUUTH y 3aKOHOJaBYy IutoniuHy. Lle 0cobmmBo BaxkIMBe MUTAaHHS OCHOBHUX IpaB 1
CBOOO/T JTIOJIMHU 1 TPOMAISTHUHA.

Came KoHcTuTyllisi BU3HAYa€E MEXI1 JIOJUHU, CTYMIHb MPaBOBOi CBOOOAM, HEOOX1JHI
mpaBa Ta OOOB’SI3KHM, TapaHTii iX peaiizaiii, NPUHIUIN TPOMAISHCTBA Ta 3aXUCTY,
MPUHIIMI COIliaJIbHUX BimHOCHH [1, c. 46].

KoucTuTyniifHO-IpaBoBHil cTaTyc — 1€ MOHSTTS, SKE CTOCYETbCS BCIX YJICHIB
CYCIIJIbCTBA Ta KOXKHOI OKPEeMOi JIFOANHHU, 3aJUIIAI04H BCE, 110 HAJEKHUTh MEBHIi 0c001 un
Ipyni, TPUBATHUM Ta IHAMBIAYyalnbHUM. TakuM YHHOM, KOHCTUTYLIMHHMI cTatyc
TpOMaJIsTHUHA € 3araibHUM y Cy0’ €KTUBHHX IMpaBax Ta 00O0B’S3Kax, SIKi MOKYTh BUHHKATH 1
3aKIHYyBaTUCS IIMM CyO’€KTOM, 3alieKHO BiA mpodeciiuux ¢GyHKIIN mpodecionana,
COLIIATBHOTO CTAaTyCy Ta XapaKTepy MPaBOBUX BiTHOCHH, YKJIaJICHUX HUMHU [2, ¢. 95].

VY c1. 3 Koncturynii YkpaiHu 3a3Ha4€HO, IO JIIOJUHA € «HAWBUIIOK IIIHHICTIO B
cycnibeTB». [IpaBa 1 cBOOOAM JIIOAMHU Ta iX rapaHTii BU3HAYAIOTh 3MICT Ta OPIEHTALIIIO
nepkaBu. JleprkaBa BifmoBigae 3a Jii ocoouctocTi. [lepkaBHui 000B 30K — 11€ 3aXHCT MPaB
1 cBOOO/1 JIIOIUHMU.

OCHOBHUMHU TapaHTISIMU peaii3allii OCHOBHUX MpaB 1 CBOOO 0cOOM 1 TpOMaJITHUHA K
€JIEMEHTY KOHCTUTYIIIHHO-TIPABOBOTO CTAaTyCy 0coOM B YKpaiHi € HalBaKJIMBIIIII €JIEMEHTH
IpaB JIOAUHU 1 TPOMAJTHUHA; CUCTEMa YMOB, 3aC001B, IPUHIIMIIIB 1 HOPM, HOB’SI3aHUX 13
CTBOPEHHSIM YMOB JUJIsl peajizaiii Ta 3aXUCTy MpaB 1 CBOOOJ JIIOJAUHU 1 TPOMAJISTHUHA,
MepeyMOBH JIJIsl 3JIHCHEHHS Cy0’€KTOM TOCIIOJApIOBAaHHS CBOIX IOPUIUYHUX OOOB’S3KIB.
["apanTii mpaB 1 cBOOO JTIOUHY 1 TPOMAASIHUHA € BAXXJIMBUMH JUISI 3aXUCTY TpaB 1 cBOOO
JIOJUHU 1 TPOMAJIIHUHA, PEajbHOCTI Ta JOCTYMY, JIOJCTBA 1 JEp>KaBU, 1 € OJHHUM i3
KJIIOYOBHX TMOHATH Yy Teopii mpaB JoauHu. Y (iaocoPchbKo-IpaBOBOMY CEHCI BOHA
BiJIOOpakae JiaJleKTUKY peami3aiii mux mnpaB. TeopeThyHa Ta HayKoBa KOHIIESIIIIS
«rapaHTyBaHHsI TpaB 1 CBOOO/ JIFOJUHH 1 TPOMAJTHUHAY € ICTOPUYHUM SIBUIIEM, OCKIIBKH
iX po3BUTOK He OyB TOCTIMHMM MPOTATOM YCi€l icTopii, a 3MiHIOBaBCA 3 4YacoMm 1
HAMOBHIOBABCS HOBUM 3MIiCTOM. Y KpaiHax 3 pi3HMMH (OpMaMU COI1aJIbHOTO, TOJITHYHOTO
Ta E€KOHOMIYHOT'O PO3BUTKY MPOILIEC BCTAHOBJIEHHS Ta TMIATBEP/KEHHS MpaB 1 CBOOOI
JIOAWHY 1 TPOMAaJTHUHA Ha PI3HUX €Tarax JII0JICKKOT ICTOPii € HEperyIsipHUM, TOMY CTYIIiHb
X 3aTBEpKEHHS JEP>KaBOI0 MOKe OyTH PI3HUM 1 B OLIIBIIOCTI BUMAKIB A0COIIOTHUM.

Cr. 55 Koucturymuii VYkpainu nependavae CyZoBUH 3aXHCT MpaB JIOJUHM Ta
rpomaasHuHa. KokeH Mae mpaBo MmojaBaTH TO30B [0 CyAy IIOAO pillleHb, Al Ta
O€3IIsITBbHOCTI JCp>KaBHUX OPTaHiB, OpPraHiB MICIIEBOTO CaMOBpPSIyBaHHsS, MOCAJOBUX Ta
ciy:x6oBux oci0. Ile mpaBo 3axuiiae iHTEpecH HE TIIBKHM KOHKPETHOTO KpeauTopa, aie i
CYCIIJILCTBA B LIJIOMY, COPUSIFOYM TUM CaMUM MIATPUMII npaBonopsaaky. CripaBeyiuBIiCTb —
HAIEMOKPATUYHIMIUN 1 pPIBHONpaBHHUM 3aci0 BpEryimioOBaHHS PI3HUX CYNEPEUoK 1 €
Halle(heKTUBHIIIIMM 3aCO00M BiHOBIICHHS TIpaB 1 cBoOOaM Mo 1uHY [3].

Ha ocHoBi anamizy mojoxxeHb KoHcTuTyrii YkpaiHu MOXXHA BUIUINTH CHCTEMY
OpraHiB BIaJH, SIKa MOXKE 3a0€3MeYnTH MPUHLHUI 3a0e3MedeHHs mpaB, cBOOOA Ta PIBHOCTI
oci0 Ta rpoMajsiH, TapaHTOBaHUX KOHCTUTYII€. KoHctutyiis YkpaiHM JOCHTH YiTKO
BH3HAYa€ CHCTEMY OpPraHiB 1 mocafoBux ocid pi3HUX piBHIB. A came: [Ipesnaent Ykpainu,
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BepxoBna Pama Ykpainu, KabGiner MinicTpiB Ykpainu, MiCHEBi Aep)KaBHI aJMiHICTparii,
CHUCTEMa CYJIIB 3arajibHOi IOPUCIOWKINI Ta cremianizoBanux cyaiB, Koncrurymiiauii Cyn
VYkpainy, YnoBHoBaxeHnid BepxoBHoi Pagm VYkpaimm 3 mpaB JIOAWHM, NPOKYypaTypa,
aJIBOKaTypa, 1HIII MPaBOOXOPOHHI OpraHu Y KpaiHHu.

[IpuHiun 3a0e3neyeHHss pIBHOCTI IMpaB 1 CBOOOJ JIOAMHM 1 IPOMAJSHUHA LUIIXOM
3aKOHOJIaBYOi JISILHOCTI, 3xaiiicHioe BepxoBHa Pama VYkpainu, BU3HAYal4YM B
3aKOHOJIABCTBI YKpaiHHU JIUIIIE MpaBa 1 CBOOOAM JIFOJUHU 1 TPOMAsSHUHA, TapaHTii IUX MpaB
1 cB0OOJ, 1 OCHOBHHI OOOB’SI30K IPOMAJIsiH; TPOMAJSTHCTBO, 3aKOHHICTh IPOMAJsiH, CTaTyC
1HO3eMIIIB Ta 0ci0 0e3 rpoMasTHCTBA; IIpaBa KOPIHHUX HAPOIIB Ta HAIIOHAJIIbHUX MEHIIUH;
OCHOBU COIIQJIBHOTO 3aXWCTy, BU3HAYEHHS IIPABOBOTO PEXUMY BIIACHOCTI, IMPaBOBOI
OCHOBU MIANPUEMHHUIITBA, TapaHTId, MPaBWJI KOHKYpPEHIi Ta aHTUMOHOIOJBHHUX HOPM
(ctarTi 1-3, 6-8 wactunM 1, cT. 92 Konctutymii). [lapiameHT TakoX nmpuiiMae pi3Hi 3aKOHH,
IO PErYJIIOI0Th CTaTyC YKPAiHCHKOTO IapJIaMEeHTY, MPOKypaTypH, CyIOBUX OpraHiB Ta
OprafiB MiclIeBOro camoBpsayBaHHs. [IpaBoBa cKkiajoBa 1HCTUTYIIOHAJIBHOI CKJIAA0BOI
0a30BOro MpaBOBOr0 MEXaHI3MY NPHUHLMITY 3a0e3MeYeHHs] TPOMAJsSH, IPaB Ta PIBHOCTI y
cdepi 31iliCHEHHS, 3aXUCTY YKpaiHChKOi PIBHOCTI BU3HAUEHUX 3aKoHOM. CIij 3a3HAYMTH,
10 HAIlIOHAJIBHUI 3aKOHOJABYMI OpraH, KpiM MPUNHATTS 3aKOHOJIABCTBA Ta 1HIIUX aKTIB y
rayry3i mpas JIFOJWHHU, 3AIMCHIOE HATJISAJ 32 1X BUKOHAHHSM, a TaKOXX MIATPUMYE TPUHIIATI
PIBHOCTI MpaB JIIOJMHM 1 TPOMaTHUHA.

OcobnuBe Miclie y HaI[lOHAIbBHOMY MEXaHi3Ml1 3aXHCTy IMpaB 1 CBOOOM JIOJAWHH, SIK
3a3Havae ykpaincbkuit BueHuit JI.M. JlumadoB, HamexuTh i YOBHOBaXXeHOMY BepxoBHOI
Pamu VYkpainu 3 mpaB monunu. [Ipo 1ie cTBepmkye y cBOiX OararodmcenbHUX poOoTax i
npodecop O.B. Mapuensik. [lificHo, 3BepHEHHS 1O OMOYJICMaHa € JIEBUM MEXaHI3MOM
3aXUCTy MpaB JIIOJIMHU, a BIJMOBIAHO 1 MPUHIHUITY PIBHOCTI MpaB i CBOOOJA IIOJIWHU 1
rpomaasHuHa JlificHo, 3BepHEHHsA A0 oMOyAcMaHa € €QEKTUBHUM MEXaHI3MOM 3aXHCTY
MpaB JIFOJWHU 1, BIAMOBITHO, MPUHIIAIIOM 3a0€3MeUYeHHs IpaB JIFOAWHU, TPOMAJASTHCHKUX
npaB, cBo0oM Ta piBHOCTI [4, c. 112].

[ToBaxkaroun MPUHLMIIK MpaB 1 cBOOOJ JIOJUHU 1 FpOMaJsiHUHA, HEOOX1THO YCYHYTH
HEJIOJMIKM Ta OHOBUTH HaMKpaili CTaHAApTH Ta MDKHApPOIHI JOKYMEHTH, NPUNHSTI
YKpalHChKOIO CTOPOHO0, BKIIIOYaOUM E€BpPONEHChKY KOHBEHI[IO 3 NpPaB JIIOJUHU, SKa €
OoCcHOBOIO. ToMy, BIAMOBITHO OO WX MPIOPUTETIB, HEOOXITHO TOBHICTIO MEPETNISHYTH
HaI[IOHAJILHUN MeXaHi3M y cdepi Iep:KaBHOI BIIaJH, MOTITHKH, CYCITIIBLCTBA Ta EKOHOMIKH, a
TaKOXX CTBOPUTH MEXaH13M 3a0e3MedYeHHs PIBHOCTI MpaB 1 CBOOO/I JIIOJAWHH 1 TPOMAIsTHUHA.

Ha nymky Bimomoro mocmigauka KO.M. Tonuku, uist yCHIITHOTO 31MCHEHHSI MPaB Ta
cBOOOJ JIOAMHM Ta TpPOMaJssHWHA, BHUKIaAcHHX Yy KoHcTturymii YkpaiHu, mnoTpiOHa
CIpUATINBA CHUTYyallis, $Ka CKIQJa€ThCs, Hacammepeln, 13 pAay Cy0 €KTHBHUX Ta
00’eKTUBHUX (DAKTOPiB, CHPSIMOBAaHUX Ha ii 3a0e3medeHHs Ta CHPUATIMBI YMOBU IS
3niicHeHHs TpaB 1 cBoOo . Ciij 3a3HAUYUTH, 1O TapaHTIi IpaB JIOAUHU Ta TPOMAJSHUHA €
B3a€EMOIIOB’SI3aHOI0  Ta  YHIBEPCAJTBHOK CHCTEMOIO, M0 3a0esmeuye iX HaJilHe
BIIPOBA/I>)KEHHS Ta BCEOTUHMI 3aXHUCT.

Cepen ocHOBHMX mpoOiieM peami3ailii OCHOBHHUX TMpaB 1 CBOOOJ JIOIWHU 1
rpoMajTHUHA 3 TMO3HULII1 CTAaHOBJIEHHS! YKpaiHU K AEMOKPaTUYHOI, MPABOBOI Ta COLIaIbHOI
Jiep’KaBU MOKHA BUJIIJTUTH HACTYITHI:

— crnemianpHl (IOpUAMYHI) TapaHTil, y CBOIO Yepry, BU3HAYAIOTHCA SK IOPUIUYHI
3aco0u 3A1MCHEHHS Ta 3aXUCTY TPOMAJTHCHKUX TIpaB 1 CB0OO/I, BUMIPABIICHHs KOH(DIIIKTIB Ta
BIJIHOBJICHHSI IOPYLIEHUX MPaB;
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— JyXOBHI TrapaHTii — 1€ piBeHb 3arajbHOl Ta MOJITUKO-TIPABOBOI KYJIbTYPH
TPOMAJISH, PIBEHb 1X OCBITH, MOPaJIbHO-TICUXOJIOTIYHUM KIIIMAaT;

— MOJITHMYHI — CYKYIHICTh NOJITUYHUX 3aXOAIB 1 METOJIB, CHPSIMOBAaHMX Ha
CTBOPEHHS HAalOUIbII PALliOHATIBHOTO PEXUMY 3/11MCHEHHS IIPaB 1 CBOOO/;

— EKOHOMIYHI — CYKYITHICTh €KOHOMIYHUX BIJHOCHH, IO JO3BOJIAE 3JIMCHIOBAaTH
OCHOBHI TIpaBa 1 cBO001H;

— (iI3UYHI — KOHKPETHUH 00’ €KT, 110 JT03BOJISIE pealli3yBaTH TMEBHI MpaBa 1 CBOOOIH;

— oprasizamiiiHi — cCHCTeMaTHYHa IsUIbHICTh JIepXKaBH, ii OpraHiB, MOCATOBUX OCIO,
HEYPSAOBUX OpTaHi3allii 3 METOI CTBOPEHHS CIHPHUSATIMBHX YMOB I (DAKTUIHOTO
3a0e3reueHHs MpaB 1 CBOOO TPOMa/IsH;

— IOpUIWYHI TapaHTii BCTAHOBIIOIOTHCS JAepxaBoto y KoncTuTymii Ta 3akoHax, a
TaKOXX YMHHUM 3aKOHOJABCTBOM Yy raiy3l (KpUMiHAJIbHA MPOLEAypa, HUBIIBHUN MpoIlec,
Tpatisi TOIO);

— OprafizamiiiHO-IpaBOBi  TapaHTii — 1€ COLIAJIbHO-TOMITUYHI  1HCTUTYTH,
nepenbayeHi HOPMATHBHO-TIPABOBUM aKTOM, $KI NEpeWlUIM BIANOBIIHY poJIb Ta
MMOBHOBA)KCHHS B Opraizailii Ta 37iHCHEHHI MPaBOBOIro 3a0e3MeYeHHs 3aXUCTy CBOOOIH
TpOMaIsTHUHA.

OpHak OCcTaHHIMU pOKaMH OyJI0 JOCSTHYTO 3HAYHOTO MpOTrpecy y 3abe3rneueHHi Ipas
Ta cBOOOJA JIOAMHM Ta TpomajsHuHa. KoHCTUTYIIS YKpaiHU BBOAUTH HU3KY Ba)JIMBHUX
3aKOHIB MPO MpaBa JIOAWHHU 1 TapaHTye iX IMIUIEMEHTALIl0 B YMHHOMY 3aKOHOJABCTBI.
BinHoBieHHS cripaBeIMBOCTI Ta 0e33acTepelkHe 3BEPHEHHS JI0 CYIiB MPOTH MOPYIIECHb
3aKOHY — II€ OCHOBAa 1 OCTaTOYHa rapaHTis HalIMX OpaB 1 cBOOOA. Y CydyacHOMY CBITI
[HCTUTYT KOHCTUTYHIMHOTO Teperyisiny BiJlirpace MPOBIAHY pOJIb y CHCTEMI MPaBOBHUX
MEXaHI3MIB 3axHCTy TMpaB 1 CcBOOOJ JIOAWHUA 1 TpoMajJsHWHA. HaliBaKIuBIiIIUM
JOCSITHEHHSIM Oysio ockapkeHHsT KoHCTUTYIT, OfHI€T 3 HAWBKIMBIMIMX Ta HAWHOBIIINX
dhopm 3a0e3neueHHs TPOMAJITHCHKUX TIpaB 1 cB000A. MHCTEITBO € T0CTaTHHO PO3BHHEHUM 1
HIMPOKUM HampsSMKOM MpaB 1 cBoOoxa moauHu 1 rpoMaisHuHa. Crarra 55 Koncrurtymii
VYkpaiHu BiANOBiJIa€ HAMCYBOPIIIUM KPUTEPISM Ta CTaHAApTaM MPAaBOBHX, CYIOBHX, IPaB
JIOJIMHY Ta HallIOHATBHUX Ta MIXKHAPOAHO-TIPABOBUX MEXaHI3MiB, TapAaHTOBAHUX 3aKOHOM.
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Ky3bmenko C.T.

JOKTOP HayK 3 JIEPKABHOTO YIpaBIiHHS,

KaHIUJAT OPUIAIHIX HAYK, TOICHT,

npodecop kadeapu mpasa Ta MyoJIYHOTO aIMIHICTPYBaHHS
MapiymoyibChbKOT0 JIepKaBHOTO YHIBEPCUTETY

ITPO HEOBXITJIHICTH CTBOPEHHA KOHQEHHIT AIMIHICTPATUBHO-
MPABOBOI'O PET'YJIIOBAHHSA MITPALIIMHUX BIJTHOCHUH B YKPAIHI

TeopeTuHl acmekTd aaMIHICTPATUBHO-IIPABOBOTO  PETYIIOBAHHA  MITpalliiHUX
BIIHOCHH € 3aco00M BHUpIIICHHS TMpaKTHYHUX 3aBlaHb (GOpMyBaHHS Ta peanizarii
Jep’KaBHO-TIOJITUYHOI AISUIBHOCTI B cpepi Mirparlii HaceaeHHs. AJIMIHICTPaTUBHO-TIPaBOBE
peryJroBaHHS MITpaIliiHUX TPOIECIB Ma€ CTaTH HEOOXITHUM OPIEHTHUPOM JisUTBHOCTI
OpraHiB BHKOHABYOi BJaAW 3 YIPaBIIHHSI TPoOIlECAMH TEPUTOPIaIbHOI MOOITBHOCTI
HaCeJICHHS.

Tak,  MirpamiiiHO-IpaBOBE  BIAHOIIEHHS  XapaKTEPU3YEThCS  KOMILIEKCOM
0COOJTMBOCTEH, 110 BiPI3HAIOTH HOTO Bij 3a3HaveHuX paniie [1, ¢. 154].

[lo-nepmie, mirpamiiiHo-paBoBl BIIHOCMHU € BIJHOCHMHAMH, LI0 BUHHUKAIOTH 3a
YYacTI0 MITpaIiifHOTO OpraHy, HOro IMmocaaoBOi OCOOM Ta IHIIUX OpPraHiB, CIEMIaTbHO
HAJUICHUX MOBHOBAXEHHIMU y cepi Mirpanii HaceaeHHs (HanpuKIIal, OpraHu yrnpaBiIiHHS
OXOpPOHOIO 37I0pOB’sl, OpPTraHM BHYTPIIIHIX CIOpaB, OpPraHd BHUKOHABUYOi BiIaaAH), abO
BUKOHABUO-PO3IMOPSAIYUX OpPraHiB MICIEBOIO CaMOBPSYBaHHS, JIEpPKaBHUX MIrpamiifHUX
YCTaHOB 1 TPOMAJICBKUX 00’ €HAaHb MITPAHTIB.

[To-mpyre, IHIIUM YYaCHHUKOM JaHUX NPAaBOBIIHOCHMH € MITpaHT K ocola, sKa
3MIACHIOE TEPUTOpiabHE TMEPEMIIEHHs 1 peanidye CBoe Cy0’€KTMBHE MpaBO Ha CBOOOMY
NEepeCyBaHHs, a TOMY I[UIKOM OYEBUIHO, L0 MITPAHTH MOXYTh OyTH KiacudikoBaHi Ha
BUJM 3aJIe)KHO BiJ THUIy MITpaliifHOTO TMOTOKY: BHYTPIIIHI (COIiadbHO-€KOHOMIYHI),
30BHIIHI, 30BHILIHI TPY/I0B1, BUMYIIEHI 1 HE3aKOHHI.

[To-TpeTe, MirpaHT B paMKax JaHUX MPABOBIAHOCHMH HAaOyBae, 3MIHIOE, pealizye aldo
MIPUIHHSIE CBiil MPAaBOBUIA CTaTYC.

[To-ueTBepTe, 00’€KTOM AaHUX MPABOBIAHOCHH € Jii MIrpaHTa 3 MpUI0aHHS, 3MIHH,
peamizanii 1 TPUNUHEHHS HOTO MPABOBOTO CTaTycy, IO BigOYyBalOThCS B MPOLECI
TEPUTOPIATBHOTO TIEPEMIIIICHHS.

[To-m’site, MirpamiiHi  TPaBOBIIHOCMHU 3a CBOEKD TMPUPOJOKD €  BHUIOM
aIIMiHICTPaTUBHO-TIPAaBOBHX BimHOCHH [ 1, c. 154].

ToOTo, wMirpauiiiHi TpPaBOBIAHOCMHU — Il€ CYCHUIbHI BiJIHOCMHH, BpEryjibOBaHi
HOpPMaMHM aJIMIHICTPATUBHOTO IpaBa, 3MICTOM SIKUX € IPAaBOBHM 3B 430K MIXK Cy0’ €KTaMH,
IpU SIKOMY MITpaHT peanizoBye HanaHe Womy KoHcTtutymiero YkpaiHu mpaBo Ha cBOOOIY
MepecyBaHHs, 3 OJHOTO OOKy, 1 VYIIOBHOB&XEHUMH OpraHaMH Jep>KaBHOTO abo
MYHILIUNAIBHOTO YIPaBIiHHA, 3000B’13aHUMH 3a0€3MEUNTH peai3alliio 3a3Ha4eHHX Ipas, 3
1HIIIOT0, 10 BUHUKAIOTH y 3B S3KY 3 MOTPEOOI0 B TEPUTOPIAIbHOMY MEpEeMIleHHI, a0 mpH
Oe3rnocepeIHLOMY  TEPHUTOpIaJbHOMY TEepeMillleHHI, abo € pe3yJabTaTOM TaKoro
nepemimeHHs [2].
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Take pi3HOMaHITTS BUHHUKAIOYMX MITpalifHUX BIIHOCHH BHMara€e HayKOBO
oOrpyHTOBaHO1 Ki1acu(ikaiii MIrpamiiHuX BITHOCUH, HAMPUKIAA, U LUJICH: BU3HAYEHHS
KOJla MITpaIiiHuX BIAHOCHH, IO MiJJIATAI0Th JACP>KaBHO-YIIPaBIIHCHKOMY BIUIHMBY; TOJLTY
COIIOJIOTTYHHUX (AeMOrpadiyHuX) 1 IOPUANYHUX ACTEKTIB BUIIB MITPALIHUX BIJTHOCHUH;
001Ky PI3HOMAHITTS BUJIB MITpaliiHUX MPaBOBIJHOCHH; 3aCTOCYBaHHS PI3HUX IPABOBHX
3aco0iB BIUIMBY Ha MirpamiifHi TMpaBOBITHOCHMHHU, IO BIJMOBIIAIOTh JCpP’KaBHO-
YIOPaBIIHCHKUM IUISIM, (PYHKIIISIM Ta 3aBIaHHSIM.

BBaxaemo, mo B ocHOBI kjacu@ikaiii CHCTeMH MITpaiiHUX BIAHOCHH JIEKATh
coIliaiibHI 3B’SA3KH, 1[0 BUHHKAIOTh MK CYO’€KTaMM ITUX BIAHOCWH. Tak, TeHETHYHHUU
3B’SI30K  (3B’SI30K PO3BUTKY) [IO3BOJIIE PO3AUIUTH BCIO CHUCTEMY BIJHOCHMH Ha JABI
migcuctemu. I[lepmia — BKJIIOYae MIrpariifHl BiIHOCHHHU, SKI HE MIAJIATalOTh TPABOBOMY
PEryIIOBaHHIO, TOOTO IOPUIMYHO 1HAU(EpeHTHI i AepxkaBu. [pyra, HaBnaku, 00’ e€qHye
MIrpamiiiHi BITHOCHHHU, IO MiJJIATAIOTh MPaBOBOMY peryitoBaHHIO. [Ipudomy npyra
miJicucTeMa moxigHa (BimOyBaeTbes) BiJ MEPINOi, 3 SKOT B 3aJ€KHOCTI BiJ CYCIUIBHHX
nmoTped, PO3BUTKY JAaHUX BIAHOCHH 1 3HAYYIIOCTI iX JJIi CYCIIJIBCTBA BUILISETHCS
MiJICHCTeMa MITpaifHUX MPaBOBIIHOCHH, IO IiJISATalOTh MPABOBOMY PETYIIOBaHHIO |3,
c. 165].

Kpim Toro, npyra mijgcucremMa CUCTEMH MITpalifiHUX BIJHOCHH MOB’si3aHA 3 TaAKUMHU
MiJICHCTEeMaMH MITpallifHUX BIIHOCHH, $KI BUHUKAIOTh B 3aJIEKHOCTI BIJ TPUYUHH
MITpaliiHOI PyXJIMBOCTI Jtoael. JIo TakuX BHJIB MITpalliHUX MPaBOBIIHOCUH HEOOXIAHO
BIJTHECTH:

- MirpalliifHi BI/IHOCUHU BHYTPIITHHOTO XapaKkTepy;

- Mirpaiiiti mpaBoB1JHOCHUHU 30BHIIIHHOTO COIIAILHOTO XapaKTepy;

- Mirpariiiti mpaBoBiJHOCHHH 30BHIIIHHOTO TPYJIOBOTO XapaKTEPy;

- MirpalliliHi MPaBOBITHOCUHHA BUMYIIICHOTO XapaKTepy;

- Mirpaiiiii mpaBoOB1JHOCUHYU HE3aKOHHOTO XapaKTepy.

JlaHl mijCHCTEMH MITpalifHUX TPABOBITHOCUH BIiJANOBIJAIOTh BHUJIAM MITpamifiHUX
MOTOKIB, IO BUAUISIOTHCS 32 O3HAKOKW MPHUYMHUA BUHUKHEHHS MITpaliifHOi MOOUTHHOCTI
HaceJeHHA. 3a JaHUM KPUTEPIEM TaKOXK CJI1J BUIIITUTH:

— NOOpOBLIBHI (BUHUKAIOTH 3 BIIACHOI 1HIIIATUBH MITPAHTA);

— BUMYILIEHI MITPalliiiHi MPaBOBITHOCHHH.

Ha ocHOBI 3B’ 513Ky HaJIC)KHOCTI SIBUII] MOKHA BUIUTUTH:

— 3aKOHHI (TIO3UTHBHI);

— HEe3aKOHH1 (HeraTuBHI a00 OXOPOHHI) MIrpalliifHi MPaBOBITHOCHHH.

Jani migcucTeMu — MITpallifHUX — MPaBOBIJHOCHMH  BUHUKAIOTh 33  O3HAKOIO
MPUHAIEKHOCTI /10 MpaBa 1 XapaKTepU3YIOThCSA MPABOMIPHICTIO a00 MPOTHIPABHICTIO il
cy0’€KTIB IIUX BiTHOCHH.

Ha ocHOBI XpOHOJIOTIYHOTO HEOOXiAHO BHIITUTH MIrpaiiiiHi MPaBOBIIHOCHHH,
OB’ s13aHi:

— 3 BUI3JI0M MirpaHTa 31 3MiHOIO MicIls niepeOyBaHHs (TOOTO BHUI3[ 32 MEXI1 TEPUTOPIT
Jep KaBH Ha IEBHUM yac abo 3MiHa MicIs mepeOyBaHHs Ha TepMiH Oinbiie 90 qHiB);

— 31 3MIHOIO MTOCTIHHOTO MICI IPOXKKUBaHHS (TOOTO BHUI3/ 32 MEX1 TEPUTOPIi Aep>KaBU
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Ha TIOCTilHE TTPOYKUBAHHS a00 3MiHA MICIlS IPOKUBAHHS B MEXaX TEPUTOPIi AepiKaBHU).

s 3anmexHICTh [03BOJSIE BHIUIUTH MIrpaniiiHl pPaBOBIIHOCUHHU, OOYMOBJIEHI
TUMYACOBUMH HACIIIKAMH TEPUTOPIATIHHOTO TEpEeMIIIeHHsT 0coOM, a caMe TMOCTIHHOI abo
HETPHUBAJIOT 3MIHM MICLISI TIEpeOyBaHHS MIrpaHTa.

XpOHOJIOTTYHUI 3B’A30K JO3BOJISIE BHJAUIMUTH M€ Bl MIJICUCTEMHU MIrpaliitHuX
MIPaBOBIAHOCHH:

— KOPOTKOCTPOKOBI (TMMYacoBa, OOMeKeHa 3a TPUBAIICTIO MIrpallis);

— Mirparliiiii MpaBOBITHOCHHH, 1110 TPUBAIOTH (ITOCTIHHA MITpallisi HaCEJICHH).

Ha ocHOBiI kopensmiitHOTO 3B’SI3Ky MOKHA BUIUTUTH MITpalliifHi MpaBOBiTHOCHHH, B
pe3yabTaTl SKUX KYMYeETbCS HOBHM a00 3MIHIOETHCSA, PEaNI3yeThCs, MPUIUHAETHCS
MpaBOBUM cTaTyc MirpanTta. Llg 3ajeXHICTh M03BOJIIE BUIUIATA TakKi TMIJICHCTEMH
MITpalifHUX TPAaBOBIAHOCUH, B pe3yibTaTi 3A1MCHEHHS SKUX BHHHUKAIOTH IMOXI1JHI
BIJIHOCHHM, TIOB’s3aHI 3 BHUHUKHEHHSIM, 3MIHOIO, peaiizaiielo ado MNpUIMHHEHHM
CTaTYCHOTO CTaHy Mirpanra [4, c. 162].

[IpocTopoBuii 3B’130K A03BOJISIE BUAUIUTH HACTYIHI M1CUCTEMU:

— eMirparliiiii MpaBoOBITHOCHHH,

— iMMIrpariiiti mpaBoBiTHOCHHH;

— TPaH3UTHI MIrpaliiiii IpaBOB1IHOCUHU;

— MIrpariiiHi TpPaBOBIIHOCHHM, 1[0 BHUHUKAIOTh Yy MeXax TEpHUTOpii JAepiKaBU
(coliayIbHO-€KOHOMIUHA MIrparlisi), $Ki JUIATbCS Ha: MibKoOJMacHi (MK Cy0’ekTamu
YKpalHCBKOiI JIep>KaBH) 1 BHYTPIUIHBO CYO’€KTHI MirpauiiiHi MpaBOBIIHOCHMHH, TOOTO IIO
BUHUKAIOTh BCepequHi TepuTopii cy0’ekta VYkpainu. [lg 3anexHicte BigoOpaxkae
TEPUTOPIAIbHY OCHOBY MITPallifHUX MPABOBIJHOCHHU 1 XapaKTePU3y€EThCS 3I1ACHEHHSIM 1X
B paMKax aJIMiHICTPATUBHUX KOPJOHIB 200 MikK HHUMH.

OYHKIIOHATLHUNA 3B 30K, M0 BHpaKa€ 3aJie)KHICTh OJIHMX 3MIHHHMX BEIMYMH Bif
1HIITUX, TO3BOJISI€ BUAUTUTHA: MacoBl, TPYMOBI, 1HAWBIAYyadbHI MIrpalliiiHi IpaBOBITHOCUHHU.

OyHKIIIOHATFHUN 3B’S30K 32 YacTOTOK TEPUTOPIATLHOTO TEPEMIIEHHS TaKOX
3YMOBIIIOE PETYJISIPHI Ta HEPETYJISIPHI MITPalliiiHi MPaBOBITHOCHHH MITPaHTIB.

Ha cTaaii MPaBOTBOPYOCTI aJIMIHICTPAaTUBHO-TIPABOBE peryJroBaHHS
XapaKTepU3YEThCS MIKHAPOJHO-TIPABOBUM, 3aKOHOJABYHMM, IMiJJ3aKOHHUM 1 JIOKaJbHUM
MPaBOBUM DETYJIIOBAaHHSAM MIrpauiifHo-mpaBoBux BiAHOcWH. Ha crtazii indopmariitHoro ta
IIHHICHOTO BIUIMBY MPaBOBHMX IPHUIIMCIB Ha CYO’€KTIB MIrpaliiHO-TIPaBOBUX BiJHOCHUH
BiIOyBa€ThCS JOBEACHHS JIO iX BifjoMa IijIeH, 3aBAaHb, MPUHIIMIIB 1 MPIOPUTETIB TAKOTO
BILIUBY [5, c. 253].

Take pi3HOMaHITTS MIrpaifHUX MPaBOBITHOCHHU CBIAYUTH MPO 0araroacrneKTHICTh
MIrpamiiiHuX MpoIeciB B Cy4aCHOMY CBiTi, 10 00’ €KTUBHO MOTPeOye MOCHIEHOI yBaru 10
MUTaHb PETYJIOBaHHS I[LOTO TPOIECY B IHTEpecax TOKpAIICHHS 1 BJIOCKOHAJICHHS
BUpPOOHUIITBA, CcTabumizamii Ta HOpMali3amii EeKOHOMIYHOTO CTAHOBHWINA, 3aXHCTy 1
eexTUBHOI peaizaliii mpaBs i cB0OOO MirpaHTiB [6, ¢. 21].

Takum 4yrHOM, Ha CHOTOJIHI, aKTYyaJbHICTh CTBOPEHHSI KOHIICMIII aaMiHICTPAaTHUBHO-
MIPABOBOTO PETYJIOBAHHS MITpAIifHUX BITHOCHH B YKpaiHi 00yMOBII€Ha MEPII 32 BCE THM,
o B JaHWW dYac MOPUAUYHI MIrpamidHi MOpoOJeMH HaCeNeHHsS JOCHIIKYIOThCS
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KOHCTUTYIIMHO-TIPABOBOID,  KPUMIHAIBHO-TIPABOBOKD,  Q/IMiHICTPATUBHO-TIPABOBOIO  Ta
NeSIKAMH THIIAMH FOPUIUYHUMHA HayKaMu. AJie Ha Hall MO, 3HAYHY pOJib B JAHHUX
HampsIMKax JIOCIHIKEHHS BiJIrpae caMe HayKa aJIMiHICTpaTUBHOTO npasa. [Ipu npomy, yce
3a3HAUYEHE PI3HOMAHITTA MITPAlliHUX MPABOBIAHOCHUH  ONOCEPEIKOBAHO HOPMAMHU
aJMIHICTPaTUBHOIO IIpaBa, a HABEJEHI IIOJIOKEHHS JIe)KaThb B OCHOBI (OpMyBaHHS
KOHIICTIIIT aJIMiHICTPaTUBHO-TIPABOBOI'O PETYIIOBAHHS MITpalifHuX BiIHOCHH. KimrouoBuM
KE €JIEMEHTOM KOHLEMNUIi € 3MICT CTalld aAMIHICTPATUBHO-IIPABOBOIO PEryJIIOBAHHS
MIrpaliiHuX BIIHOCHH, JO 4YHWCIA SKUX CIiA BIIHECTH: CTaAil0 MPaBOTBOPYOCTI,
iH(opMaIlifHOTO Ta I[IHHICHOTO BIUIMBY MPAaBOBUX IMPHUIIUCIB HAa CYyO’ €KTIB BiJIHOCHHHU,
peanizaiiii HopM mpasa 1 IepKaBHOTO MPUMYCY.
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Kymypxu €.1.

3m00yBay BuIoi ocBiTu OC «Marictp»

crnemianbHOCTI «IIpaBo» eKOHOMIKO-TIPaBOBOTO (PaKyJIbTETY
MapiymosibChbKOTO JIepKaBHOTO YHIBEPCUTETY

JAOMAIIHE HACUJIBCTBO SK OUH I3 BU/IIB
HACUWJIBbHUILKO-EITOICTUYHOI 3JIOYMHHOCTI

CporosHi KpUMIHOTEHHA CHUTyalliss B YKpaiHi € CKJIAIHOI, HAmNpyKeHowo, a ii
HETaTUBHI TEHJEHIIT He TUTbKH 30epiratoThes, a i mommpiototees [1, ¢. 31]. Ha cyqacHomy
eTami pPO3BUTKY B ycCiX cdepax coIiaabHOi JIHCHOCTI (€KOHOMiKa, TMONITHKA, apMisi,
BUPOOHMIITBO, TOOYT, TO3BLUIS TOIIO) MpobiaeMa KpUMIiHATBbHOI HACHIBHUIIBKOI TOBEIIHKA
BUXOJIUTh Ha TepeHil iaH. HeBMiHHS KOHCTPYKTHBHO BHOYIOBYBaTH B3a€EMOCTOCYHKH
MPU3BOANTH JIO TOTO, IO HACUILCTBO € MPUHHATHUM IIUIIXOM JIO BUPIIICHHS MpoOjeM Ha
MIKpO- Ta MaKpOpIBHSX JIep>KaBH, CYCIUIbCTBA 1 OKpeMoi ocobu [2, c. 127].

HaykoBii BuALISsItOTh 0arato pi3HOMaHITHUX BH3HAY€Hb MOHSTTS HACUJIBCTBA, ajle y
Teopii KPUMIHATBLHOTO MpaBa HACWIBCTBO TPAMUIIWHO PO3MIISIAETHCS SK 3aroisTHHS
¢bi3uaHOT 200 ICUXIYHOT IIKOIX 3I0POB 10 MIOAuHU. Takuit miaxia 70 BUBUCHHS HACUIILCTBA
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HE BWITAJIKOBUU, aJKe KPUMIHAIBHUI 3aKOH 3aXWINAE CYCHUIbHI BIAHOCHHH, MPEAMETOM
AKUX € TIpaBa 1 cBOOOAN 0COOM, BIACHICTh, TPOMAJICBKUN MOPAJOK Ta rPOMaJICbKa Oe3Ieka,
HABKOJIMIIIHE CEpPEeIOBUINE, KOHCTUTYIINHUN Jaa YKpaiHu, a Takoxk 3a0e3leueHHs] MHUPY 1
O0esnexkn moAacTBA. OO0’€KTOM HAaCWIBHUIBKMX Nocsiranb y KpuMiHaneHOMY ImpaBi €
moguHa. OTXe, 3JI0YMHHE HACWJIBCTBO MOKE OYTH CIPSMOBAHE MPOTH KUTTS, MCUXIKA
oco0w, ii TiJIeCHOT HeJJOTOPKAHHOCTI, BKJIFOUAOYH BILIMB Ha i1 BHYTPIIIHI OPTaHH, 1 BUNHEHE
Bcynepey ii Boii. BoHO 3/1aTHe 3aBOaTH JIOJMHI MEBHUX ICUXIYHUX TpaBM, OpraHiyHl Ta
(h1310JIOT1YHI MOMIKOKEHHS, OOMEXHUTH CBOOOIY ii BOJEBUSIBICHHS YM [1i, YTHCKaTH ii
TIAHICTB, CTaTeBY CBOOOAY, Ye€CTh, CBOOOMY COBICTI Ta BIPOCIOBITaHHS, HEIOTOPKAHHICTH
KUTJIa, 1HII OCOOMCTI HEMallHOBI MpaBa 4YM HeMaTepialibHI Oyiara, a TaKoX IpaBa
BJIACHOCTI.

3 ¢opmanbHOro OOKYy, Y KpPHUMIHAJIHHO-IPABOBOMY PO3YMIHHI, HACHJIHCTBO MOXE
MIPOSIBIIATHCS SIK:

— OKpEeMHU 3JIOYMHHHUA TposiB (HANMpPHKIAA, YMHUCHE BOMBCTBO, YMHCHE TiJIECHE
VIIKOJKEHHS, 3TBaJITYBaHHS 1 T. 1H.);

— OJIUH 13 MOJIMBUX CIOCOOIB CKOEHHS 3JI0YMHY (HAlpUKIaa, Hamaa 3 METOH0
3aBOJIOJIHHA YYy)XHM MalHOM (po30iif), BIAKPUTE BUKPAJACHHSI UYXOTO MaiHa
(HacWIBHUIIBKUH TPalIXK) 1 T. 1H.);

—SIK KOHCTPYKTHMBHA O3HaKa CKJIaay 3JI0YMHY, 30KpeMa KBali(iKOBaHOTO BHIY
(HampuKIaj, NEPelKOo/HKaHHS BUIBHOMY 3I1HCHEHHIO TPOMAJiHUHOM CBOTO BHOOPUYOTO
mpaBa abo mpaBa OpaTtu y4acTh y pedepeHayMmi, MOoeaHaH]l 13 3aCTOCYBaHHSIM HACHUJILCTBA
(4. 2 ct. 157 KK VYkpainu), He3akoHHE 11030aBJI€HHS BOJII JIOJIUHU, 110 CYITPOBOIKYBAJIOCS
3anoisTHHSIM (Qi3nYHUX cTpaxkaanb (4. 2 ct. 146 KK Ykpainu) Tomo [3].

[Ilo cTOCOBHO came JIOMAaIIHhOTO HACHIIBCTBA, TO II€ MOHSATTS BU3HAYAETHCS 3aKOHOM
VYxpainu «lIpo 3amobiranss Ta IpOTUAII0 JOMAIIHEOMY HacHIbCTBY» Bin 07.12.2017, sikum
BCTAHOBJIIOETHCS, IO JIOMAITHE HACHJIBCTBO — Me MJigHHA (m1i abo Oe3aisyIbHICTD)
(GI3UYHOT0, CEKCyallbHOTO, TIICHMXOJIOTIYHOTO ab0 eKOHOMIYHOIO HACHJIIbCTBa, IO
BUMHSAIOTBCS B CIM’T UM B MeXax MICIS TNPOXHUBAaHHA ab0 MK poaudamu, abo Mix
KOJMIIHIM YW TENepiliHIM MOAPYAOKsIM, ab0 MDK IHIIMMH oOco0amu, SIKI CHUIBHO
MPOXKUBAIOTh (IIPOXKUBAIN) OJHIEIO ciM’€l0, aie He mnepeOyBaroTh (He mepedyBaiu) y
POAMHHUX BIHOCMHAX 4YM y HUIO01 MK CO0O0K0, HE3aJIeKHO BiJl TOTO, YH MPOKHUBAE
(mpoxkuBasia) ocoba, sika BUMHHIIA JOMAIIHE HACUJILCTBO, Y TOMY CaMOMY MicIli, [0 H
nocTpaxiaina 0co0a, a TaKoXK MOTPO3H BUNHCHHS TaKUX TisHb [4].

Takox Bu3HaueHHs gae crartsa 126-1 KpumiHaJbHOTO KOJEKCYy YKpaiHH, SKOIO
06.12.2017 6yno nonoBHeHo KKV 3 meToro peanizatii nonoxxenb Konsentiii Pagun €Bpornu
npo 3ano0iraHHs HACUJIBCTBY CTOCOBHO KIHOK 1 JJOMAIIHbOMY HAaCHJIbCTBY Ta OOpOTHOY 3
UMHU sBUIIAMU. Ll cTarTd BU3HAYa€ JOMAIHE HACWJIBCTBO SK YMHCHE CUCTCMATHYHE
BYMHEHHS (DI3MUHOTO, ICUXOJIOTTYHOT0 a00 €eKOHOMIYHOTO HACHUIIBCTBA II0JI0 MOAPYKKS Un
KOJIMIIHBOTO MOAPYXKd a0o 1HIIOI ocoOu, 3 sIKOW0 BUHHMI mnepeOyBae (mepeOyBaB) y
ciIMEeHMX a00 OJM3BKUX BITHOCHHAX, IO MPU3BOAHUTH A0 (PI3MUHUX a00 TCHUXOJOTTYHHX
CTpaXIaHb, PO3NAIiB 3I0pPOB’SA, BTPATH NPALE3JATHOCTI, €MOIIHHOI 3aJeXHOCTI abo
MOTIPIICHHS SIKOCT1 JKUTTS OTEPIiN0i 0COOH, sIKe KapaeThCsl TPOMAJICBKUMHU poOOTaMu Ha
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CTPOK BiJ CTa I’STAECATH IO JBOXCOT COpOKa rOJIWH, ad0 apemrToM Ha CTPOK 10 IIECTH
MICSIIIiB, 800 0OMEKEHHSIM BOJI1 Ha CTPOK JI0 I’ SITU POKiB, 00 1M030aBICHHAM BOJII HA CTPOK
70 ABOX pokKiB [5].

Criz po3pi3HATH BUIIICHABEICHE MOHATTS 3 TOHATTAM, ke Hajae Kogekc Ykpainu npo
aJMIHICTPATHUBHI MPABOMOPYILIECHHS, CTaTTeI0 173-2 SIKOro BCTAHOBIIOETHCS, 110 JTOMAIIHIM
HACWJILCTBOM (Ta HACHUIILCTBOM 32 O3HAKOIO CTaTi) € YMUCHE BUMHEHHS OYAb-SIKUX JISHb
(miit abo Oe3misuIbHOCTI) (I3UYHOTO, TMCUXOJOTIYHOTO YW EKOHOMIYHOTO XapakTepy
(3acToCcyBaHHS HaCUJIBCTBA, IO HE CIIPUYUHUIIO TUIECHUX YIIKOIKEHb, MOTPO3HU, 00pa3u 4u
nepeciiayBaHHs, MO30aBICHHS JXKWTJIa, 1K1, OJATY, 1HIIOrO MaiHa ab0 KOINTIB, Ha SKi
NOTEPIINI Mae nepegdoaueHe 3aKOHOM IIpaBo, TOIIO), BHACHIIOK YOro Moria OyTH uu Oyia
3aBmaHa MKojga (i3sMYHOMY ab0 ICHXIYHOMY 340poB’t0 mortepmigoro [6]. BiamiHHICTH
MoJisirae, Hacammepeln, y CTYNeHl CyCHuIbHOI HeOe3MeKu, A0 SAKOI MPU3BOAATH il
MPaBOMOPYIIHUKA — KPUMIHAIBHUM KOJEKC, 3BHYANHO, Mepeadadae Habarato OUIBIIHIA
pIBEHB.

Heo06xiaHo po3ymiTH, 110 KOJIX MOBA i€ PO JOMAIIIHE HACUJIBCTBO, MAE€ThCS Ha yBa3i
HEe NiM y (I3UYHOMY CEHCi IBOro CJIOBa, SK Miclie mnepeOyBaHHS OcoOHM, a TIEBHHM
CUMBOJIIYHUHN TIPOCTIP, SIKUH BUPAXKAETHCA KOJIOM 0Ci0, Ha SIKUX MOLIUPIOETHCS YacTuHA 2, 3
ctarti 3 3akony Ykpainu «lIpo 3ano0iranHs Ta NpOTH/IIIO TOMAIIHHOMY HACHIIBCTBY».

Crnig 3a3HAYUTH, IO OJHWM 3 TOJOBHUX YHWHHHKIB, SKI TPHU3BEIH JO 3MiH Y
3aKOHO/IaBCTBI1 B cdepi noMairHboro Hacuiuisl € Kousenirisi Pagun €Bponu npo 3anobirans
HAaCWJIbCTBY CTOCOBHO KIHOK 1 JOMAalIHbOMY HACWJIbCTBY Ta OOpPOTHOY 3 IIUMHU SBHILAMH,
a6o CramOynbchbKa KOHBEHIIS, sIKy Oyno Bimkputo anst mignmucanHs 11.05.2011 poky.
07.11.2011 poky CramOynbCbKy KOHBEHLIIO Oylio miamucaHo Bif iMeHi Ykpainu. lle
HAWOUIBII TPOTPECMBHUM MDKHApPOJHUN JIOTOBiIp, TPUCBSYECHUN OOpOTHOI MpoTH
HaCHJIbCTBA 1O BIJHOIIICHHIO JI0 JKIHOK, 1 BIH CIIPSMOBaHUH Ha 3amo0iraHHs HaCHIIBHUITbKUX
I, 3aXMCT 1 MIATPUMKY KEPTB, @ TAKOXK Ha 3aJlydeHHS BHUHHHUX JI0 BIANOBIJAIBHOCTI.
JIOKyMEHT BCTAHOBIIIOE KPHUMIHAJIbHY BIAMOBIAANBHICTE 3a BCi (OpMH HACHIIBCTBA
(ncuxosnoriune, ¢izuUHe, CEKCyallbHE Ta EKOHOMIUHE).

Opniero 3 poOieM 1iei chepu € Te, Mo ASSIKUMU CyAaMH (OPMYIIIOBaHHS «3JI0YMH,
MOB’SI3aHUN 3 JIOMAIlHIM HACWIIbCTBOM», sIK€ HamaeTbes y m. 7 4. 1 crarti 284
KpuMinanpHOro npoiiecyanbHOro KoJeKcy YKpaiHH NMPUPIBHIOETHCS BUKIIOUHO JI0 O3HAK
CKJaay 3J04uHy, mepeabayeHoro crarreto 126-1 KpuminanbHOro KoAeKkcy YKpaiHH.
BBakaro 11¢ MOMIIKOBUM, OCKUIBKH 3aKOHOJABCTBOM IependadeHa JOCUTh BaplaTUBHUN
MEXaHI3M pearyBaHHS Ha JIOMAIlHE HACUJILCTBO, HAMPHUKIIA, OKpiM cTarTi 126-1, y cT. 67
KK Vxkpainn nepenbadeHo oOTsDKyrO4y 0OCTaBUHY «BUYMHEHHS 3JI0YHMHY OO MOIPYAOKS
Y1 KOJIMIIHBOTO MOAPYXOKs abo iHImIoi ocodu, 3 KO0 BUHHMN mepedyBae (mepedyBaB) y
ciMeltHux a60 Omu3bKkux BifHOCHHAX» (1. 6-1 4. 1 cT. 67 KK) Ta po3mmpus 3mict m. 6 4. 1
ct. 67 KK 3a paxyHOK «BYMHEHHS 3J0YHHY... Y NPUCYTHOCTI TUTHHH»; TaKOX CTBOPEHO
HU3KY 00MEXYBaJIbHUX 3aXO/IIB JUIsl OC10, K1 BUMHUIM JoMaIltHe HacuibeTBO (cT. 91-1 KK
Vkpainu). lle He Bech mepenik MexaHi3MiB, mepefdayeHUX 3aKOHOJABCTBOM, ajle BXKeE 3
IOTO MOXKHAa 3POOWTH BHCHOBOK, IO TOHSTTS <«3JI0YMH, TOB’S3aHUN 3 JIOMAIIHIM
HACWJILCTBOMY € HIMPIIUM, HI)K TIOHATTS IOMAIIHbOI'O0 HACUIILCTBA CYTO K CKIIAAY 3JI0YHHY
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3a ctarrero 126-1 KpuminanpHOTO KOoziekcy YKpaiHu.

OTxe, MoOXXHa 3poOMTHM BHMCHOBOK, IO 3aKOHOJABCTBO YKpaiHu Yy cdepi
HACWJIBHUIIBKOI 3JIOY4MHHOCTI B LIJIOMY Ta JIOMAlIHBOI'O HACHJIBCTBA 30KpeMa CTPIMKO
PO3BUBAETHCSA SIK CAMOCTINHO, TaK 1 y cuM01031 3 €BpONeiicCbKUM MPaBOM, HE UBIISIYUCH HA
JesKl CKIAHOINI, SIKI 3BUYAWHO BUHHMKAIOTH 1 OYyIyTh BHUHHMKATH, aje, 3a YMOBHU
OIIEPAaTHUBHOTO X PILLIEHHS, TPaBOBA CUCTEMa YKpaiHu Oy/e BJAOCKOHAIIOBATUCS 1 HaJall.

CnuCcoOK BUKOPUCTAHOI JiTepaTtypu
1. KoBanenko B.B. Jleski BHCHOBKHM II0J0 ICHYBaHHS OpPTraHi30BaHOI 3JO0YMHHOCTI Ta
3axoau mpotufii. Poav opeanie emympiwnix cnpas y cgepi szanobicanHs ma npomuoii
Hacuibecmay 6 cycniibemai: Mmatep. MixkHap. Hayk.-mpakt. koHd. M. JIBiB, 2000p. C. 31-35.
2. Imenko M.B. CoumanibHble NPAKTUKH MPEJOTBPAIICHHUS TOMAIIHErO0 HACUJIUS Hajl
YKEHIIIMHAMU: JIHC. ... KaH[. coll. Hayk: 22.00.04. Capatos, 2005. 150 c.
3. I'ymin O., SIxkumoBa C. 3MICT MOHATTS HACWIBHHUIILKOI 3JIOYMHHOCTI. [Tionpuemnuymeo,
2ocnodapcmeo i npaso. 2018. Ne 9. C. 247-250.
4. Tlpo 3amobiraHHd Ta TPOTHUIIIO JOMAIIHbOMY HACWIBCTBY: 3aKOH YKpaiHM BiJ
07.12.2017 p. Ne 2229-VII1. URL: https://zakon.rada.gov.ua/laws/show/2229-19
5. Kpuminanbuuii konekc Ykpainu: 3akoH Ykpainu Big 05.04.2001 p. Ne 2341-11l. URL:
https://zakon.rada.gov.ua/laws/show/2341-14
6. Kogekxc Ykpainu npo aaMiHICTpaTUBHI paBonopyiieHHs: 3akoH Ykpainu Big 07.12.1984
p. Ne 80731-X. URL.: https://zakon.rada.gov.ua/laws/show/80731-10/ed20200428

Jleonon O.0.

3100yBau Buioi ocBiTh 2 kypcy OC «bakanasp»
crnemnianbHOCTI «IIpaBo» eKOHOMIKO-TIPaBOBOTO (PaKyJIbTETY
MapiymnosibCbKOro J1ep>KaBHOTO YHIBEPCUTETY

BIZIMIHHI OCOBJIMBOCTI HUBLJIbHO-IMTPABOBOI BIIIHOBIJAJIBHOCTI
BIJ IHIINX BUAIB BIAITOBIZAJBHOCTI

[Ilo6 po3rIsiHYTH  OCOONHMBOCTI  Takoi  KaTeropii K  «IMBUIBHO-TIPABOBA
BI/IMOBIIAJIBHICTEY», HEOOXIHO CMOYAaTKy JaTH BHU3HAuCHHsS 11 0a30BUX TIOHATH,
kinacudikariii 1 Take 1HIIIe.

[{uBiTIEHO-TIPABOBA BiAOBINATBHICTE 11€ OJUH 13 BUJIB IOPUIAUYHOI BiJIITOBIJAIILHOCTI.
Tomy OCHOBHI MOJIOKEHHS I0JI0 FOPUIANYHOI BIAMOBIAAIBHOCTI MOMTUPIOIOTHCS TAKOXK 1 HA
Hei, ajle BOHa Ma€ CBO1 OCOOJIMBOCTI, SIKI JAIOTh 3MOTY PO3MJISIIATH IO MPABOBY KaTETOPitO
SIK CAMOCTIHHY.

Cankuii 3a TOpYyHmIEHHS TpaB € CHOUTBHUMH JUISL  BCIX BUAIB  IOPHIWYHOT
BI/IMOBITAJIBHOCTI, ajieé 1X 3MICT, MOPSAIOK 1 MeTa 3aCTOCYBaHHS MAalOTh CBOi crernudivHi
pHCH JIJIsl KOYKHOTO BUY FOPUAMYHOI BIAMOBINaNbHOCTI okpemo [1, ¢. 237].

[{uBiTbHO-TIPABOBA BiAMOBIIATBHICTh € TPABOBIIHOIICHHSIM, 110 3aCTOCOBYETHCS SIK
HECTPHSATIIMBI HACHIJIKK JUIS MOPYINIHUKA, MAaWHOBOTO Ta HEMAaWHOBOTO XapakTepy, IO
rapaHTyIOThCS JIeP)KaBHUM MPUMYCOM 1 TATHYTH 3a 00010 3acy/keHHs cy0’ekta. ToOTo,
KoM OOpXKHUK CIUTauye€ HEYCTOWKY, BTpaya€e 3aBIaTOK abo0 BIIIIKOOBYE KPEIAUTOPY
30MTKM 3aBAaHi HOro MmisiMM, BiH HE OTPUMYE OJHOI KOMIICHCAIlli, 1HAKIIe KaXydH,
OOp KHHUK BiJ4yBa€ HEBUTIIHI HACIIIKKA OPYIICHHS 30008’ s13aHb [2, ¢. 363].

[{uBinpHO-IpaBOBa BIJAMOBIIANBHICT — II€ IHCTHTYT LMBIJIBHOTO IpaBa, TOMY IO
JI0JAaTKOBO /10 11 ocoOucTHX (YHKIIHM, B HI peanizyroThCs 1 3araibHi (YyHKIII HUBIILHOTO
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npaBa, TOOTO: PEryJsITHBHA, OXOPOHHA, NPEBEHTUBHA Ta KOMIIeHcamiiHa QyHKIl [1,
c. 237].

[{uB1IbHO-TIPaBOBA BIANOBIIAIBHICTh KIACU(DIKYEThCA 3a PI3HUMU KpUTEpissMU. 3a
PO3MIpPOM MOAUIAETHCA HA: MIOBHY, OOMEXEHY Ta KpaTHY. 3aJIe)KHO BiJ MM1JICTAaB BUHUKHEHHS
€: JIOTOBIpHA Ta HEJOTOBipHA (ACNMIKTHA). A 3a XapaKTepoM PO3MOJAUTY BIAMOBIIAILHOCTI
KUIBKOX 0C10 BUJIUIAIOTH: YaCTKOBY, COJIiIapHy ab0 cyOcHaiapHy BiATOBIAIBHICTS..

IcHytoTh Taki OCHOBHI (pOpMH BIAMOBIAAIBHOCTI: BIJIIIKOJYBaHHS 30UTKIB, CIUlaTa
HEYCTOMKH, BTpaTa 3aBJaTKy Ta KoH(DicKallis MaiHa.

Jlo migcTtaB 3BUIBHEHHS BiJ  BIANOBIJAJIBHOCTI MOXHA BIJHECTH: BHIIAJIOK,
HenepeOOpHY CHily, BHHY KpeauTopa, (opc-mMakop, caMO03axWCT IUBUILHUX IIpaB Ta
KpaiiHIO HEOOX1THICTh

[{uBinpHO-TIpaBOBa BIATOBITANBHICT, Ma€ CBOI OCOOMCTI crenudiuyHi 0COOIHBOCTI,
SIK1 BUPI3HAIOTH 11 BiJl IHIIKUX BUIB FOPUANYHOI BIAMOBITAIBHOCTI.

Hampuknan, nuBuUibHa BiANOBIJANBHICT Ma€ CBIM XapakTep METH, NMPU3HAYEHHS Ta
croco0iB 1i peanizarii, BU3Hayae psaja cuenu(iqyauX o03HaK, [0 BUIUISIOTH i1 y OKpeMHil BH]T
BIAIIOB1IAJILHOCTI.

Jlo cnernudiuHUX 03HAK MOHA BIIHECTH 11 JJOJAATKOBE OOTSHKEHHS; PIBHICTh CYO’ €KTIB
OJIMH TIepe]l OTHUM, MAaWHOBUI Ta KOMIICHCAI[IMHUI XapakKTep.

[{uBibHO-TIPABOBA BiIOBIAANBHICTh, 3aCTOCOBYETHCS MOCEPEIHBO, YEpe3 MalHOBY
chepy mopymiHuka, a He 10 HBOro ocobucro. Came mpeaMeToM IUBIILHOTO IpaBa
00yMOBJIEHO MaWHOBHI XapakTep BIJMOBIIAIBHOCTI, OCKUIBKMA OUIBIIICTh BIIHOCHUH SKi
peryioTh ii HopMH — MaifHOBI. Tomy IO, OCHOBHA ii MeTa TOJISITa€ Yy BiJHOBIICHHI
MOpPYIIEHUX Cy0’€KTUBHHUX TpaB. J[OCATHEHHS Ii€l METH MOXKIIUBE JIUIIE 32 JOMOMOTOI0
MalHOBUX 3aXOJIB BIANOBIJAIBHOCTI. Y pa3l NOPYIIEHHS 3000B’A3aHHS /10 MOPYLIHHKA
3aCTOCOBYIOCS 3aCO0M HEraTUBHOTO BIUIUBY HA MaitHO [4].

Takox, MOXHa BHUIUTMTH 1 yYMOBH HACTaHHS I[MBIIBHOI BIAMOBIZANBHOCTI SK il
0COOJUBICTH:

— MPOTUIPABHICTD JiSIHB;

— IIKOJA;

— BUHA NPABOMOPYIIHUKA,

— MPUYUHHHAN 3B’ 30K MK TPOTUIIPABHOIO TIOBEIIHKOIO Ta HACTIIKAMHU.

[IpoTurpaBHiCTh, IPOSBISETHCSA Y TOBEIHIIL, 10 MOPYIIYE HOPMH MpaBa ab0 YMOBHU
JIOTOBOPY YKJIAJACHOT'O Mi>K CTOPOHAMH.

[Ilkoga B HHUBIABHOMY TIpaBl pPO3YMIEThCS SK 3aruOelib, BTpaTa a00 3MEHIICHHS
MEBHOTO MaifHOBOTO a00 HEMAHOBOTO OJiara.

VY uMBUIBHOMY TpaBi, BHHA $BIs€ COOOI0 BHUHY OOpXHHKA, TOOTO — TICHUXIYHE
CTaBJICHHSI MTOPYIIHHUKA 10 OCOOMCTOT HEMIPaBOMIPHOI MOBEAIHKHU Ta i HACHIAKIB AJie, MipU
BiJINIOBITAIBHOCTI MOXXYTh 3aCTOCOBYBaTHCh 1 0Oe3 BHMHHM, y BHIAJKax mepeadavyeHux
JIOTOBOPOM YU ITUBIILHUM 3aKOHOJABCTBOM, Ha BiJIMIHY BiJ] KPUMiHAJIBHOI.

[TpuunHHMN 3B’SI30K — 1€ 00 €KTHBHHMM 3B 30K MDK MPOTHUIIPABHUMH TiSTHHIMHU
NOPYIIHUKA Ta IX HeraTUBHUMU Hacigkamu [3, c. 93-95].

[IpoananizyBaBIIM IMBUIbHY BIANOBIJANBHICTh Ta BHM3HAUMBIIM 11 OCOOJMBOCTI,
MOXHa JIHTH TICBHUX BHCHOBKiB. MOXXHa KOHCTaTyBaTH, IO IMBUILHO-TIPABOBA
BI/IMOBITAJIBHICTh € HAWMOIIMPEHINMM BHJIOM CaHKI[IA IUBUIBHOTO MpaBa, sKa, OyIydH
CHCTEMOIO LUBIIBLHO-TIPABOBUX HOPM, PETYIIOEThCS Ha 3acafax IOPUIAMYHOI PIBHOCTI Ta
IUCTIO3UTHBHOCTI. BoHa HacTymae depe3 mopymeHHS SK aOCOMIOTHHX, TaK 1
3000B’I3JIBHUX TIPaB. it migsimomui TOBApHO-TPOIIIOBI BIAHOCHHH, IMIJACTaBU HAOYTTA 1
MOPSAOK peajizallii Ta 3aXUCTy [MUBUIBHUX MpaB 1 000B’SI3KiB (DI3MUYHUMH Ta IOPHUIUIHUMU
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ocobamu, 3 METOIO 33JIOBOJICHHS MaTepialbHUX Ta JIyXOBHUX NOTped rpomansH. [[o Toro K,
CIiI MaTH Ha YyBasi, IO LA Taly3b yce Ie MOTpedye IOCTaTHbOI YyBaru, depes ii
dbyHaamMeHTanbHEe 3HAYCHHS Ta 3HAYHUW BIUIMB Ha JKUTTA CYCHUILCTBA 1 MOTpedye
MOAAJIBIIIOT PO3POOKH.
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JIncenko O.B.

3100yBay BumIoi ocBiTH 2 Kypcy OC «bakanasp»
cnerianbHOCTI «IIpaBo» eKOHOMIKO-TIPaBOBOTO (PaKyIbTETY
MapiymosibChbKOTO JIepKaBHOTO YHIBEPCUTETY

KOMITIEHCAIIISI MOPAJIBHOI IKOJU B IUBLJILHOMY IPABI

3axuct mpaB 1 CBOOOJ JIIOAUHU — OJHE 3 HAMBaXIUBIIIKUX 3aBAaHb CbOTOACHHS. JlJis
HOro BUKOHAaHHS OYJ10 MPUWHATO HU3KY MIKHApOAHO-TIPABOBUX aKTIB, SIKI BUBHAIOTH O0CO0Y
HaWBUIIIOI COIIAJIBHOI I[IHHICTIO, a 3aXHCT ii IpaB Ta CBOOOJ — TOJOBHUM OOOB’SI3KOM
J€MOKPaTUYHOTO BEPXOBEHCTBA IIpaBa.

Tomy miogHa TMOBMHHA MaTH TPaBO Ha BIAIMIKOAYBAaHHS MOPAJIBHOI IIKOJH,
3amofisiHOI BHACIHIOK 3JI0YMHY, OCKUTBKHM HalaJ Ha Take HemarepiajabHe Onaro, sik Ha
TiIHICTh 0COOM, 000B’SA3KOBO TATHE 32 COOOKO MOPYIICHHS IMpaB 1 cBOOOJ, rapaHTOBAHHUX
Koncturynier. lle o3navae, mo Oyab-sfiKe MPaBOMOPYIICHHS, BKIIOYAIYH T€, M0 HE
npu3Beno A0  (PI3UYHOI  MIKOAM, OOOB’SI3KOBO  CYNPOBOKYETHCS ~ MOpPaJIbHUMHU
CTpaXXJIaHHSIMH 0COOH, sIKa cTaja XKepTBOIO.

[Mutanus kKommeHcarii MopanbHO1 mKoau AochimkyBanun O.B. I'pumyk, .M. 3abapa,
O.B. Kpukynos, JI.JI. Heckopomkena, [.C. Hixunceka, H.B. IlaBnoscbka, B.I1. Tlamiok,
S.C. IIporononogsa, JLIT. Pemerauk, M.M. ®@ponos, B.JI. UepHaguyk Ta inmi.

Cepen nepenbaueHUX 3aKOHOJIABCTBOM Y KpaiHU CITOCOOIB 3aXUCTY MUBUIHHUX MPaB Ta
IHTEpeCiB BaroMy 4YacTKy CTAHOBJATH pPI3HOMAHITHI 3aXOAW UUBUIbHO-TIPABOBOI
BiJINIOBiIATBHOCTI, 3 SIKUX JIMIIE OJAWH — BiIIKOTyBaHHS MOPAJIbHOI KON — CIPSIMOBAHHIA
HE Ha BIJHOBJEHHA MaiiHOBOI cdepu moTepminoi ocoOu, a Ha SKOMOra IOBHIIIE
HIBEJTIOBaHHS CcaMe HEMAalHOBHMX HACTIAKIB YYMHEHOrO MIOAO Hel mpaBomopyiieHHs |1,
c. 65].

BusnaueHHs1 MOpabHOT MIKOIU TAKOX 3aKpirmieHo y yacTuHi 2 cratTi 23 [{uBiasHOTO
KojieKkcy Ykpaiau. BifmoBiHO 10 MOJT0KEHb IIi€T CTATTI MOpaJibHA MIKO/A — IIE:

1) di3uunuit 611k 1 CTpaXAaHHS, K1 MEPEKUBAE JTIOJUHA CTOCOBHO TPaBMU YW 1HIIOI
LIKOJIA 3710POB’10;

2) mcuxivHi CTpakaaHHs, SKi MepeXUBA€E 1HANBIT CTOCOBHO MPOTHIIPABHOI MOBEIIHKA
o0 cede, CBOEi cimM’1 ab0 OIIM3BKUX POANYIB;
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3) mcuxiyHi CTpaKIaHHS, SIKi JIFOJIMHA TIEPEXKUBAE Y 3B’SA3KY 31 3HUINEHHSIM abo
MOIIIKO[KEHHSIM CBOTO MaifHa;

4) npuHWKEHHs 4u Aerpananis pi3uuHoi 0coOH, a TaKOX 3amOJISTHHS IIKOAH JUIOBIM
penyrauii (p13UYHOI YU IOPUAUYHOI OCOOH.

Y nynkti 3 IloctanoBu Ilnenymy BepxoBHoro Cyay VYkpainu Ne 4 momaTkoBo
3a3HAYAETHCSA, 1[0 MOpAJIbHA HIKOAA MOKE MPOSBISTUCS TAKOXK: Y MCUXIYHUX CTPAKITAHHIX
y 3B’43Ky 3 TpaBMaMu, MOPYIICHHSIM MailHOBHUX IpaB (y TOMY YHCJl 1HTEIEKTyaJIbHHUX),
MpaB, HAJAHUX CIIOXUBayaM, 1HIIMX [UBUIBHUX MpPaB, CTOCOBHO HE3aKOHHOTO apemTy 4u
TpUMaHHS TiJ BapTOIO, MpPU TMOPYIIEHHI HOPMAaJbHUX JKUTTEBHX 3B’SI3KIB uepe3
HEMOXJIMBICTh TPOJIOBXKYBATU AaKTUBHE COLIAJIbHE >KUTTS, y TMOPYIIEHHI CTOCYHKIB 3
OTOYYIOUMMU YU y BUNAJKY 1HIIUX HETATUBHUX HACIIJIKIB.

Cri miIKpecIuTH, 10 B HaImii aeprkaBi ax g0 npuiHaTTs LUK Ykpainm 3’ sBmsutacs
BEIMKa KUIBKICTh JIUCKYCIMHHUX TUTaHb 3TIIHO 3aCTOCYBaHHS HOPM 3aKOHY TIpO
KOMIICHCAIII0 MOpadbHOI MKOAW. Tak, 3TiHO 3 CYJOBOIO MPAKTHKOIO, SKa CKJalacs
MPOTATOM 3HAYHOTO MEPiojy Yacy, KOMIEHcAIlisi MOPAIbHOI IITKOAM JTOIYCKalacs TUIbKU B
pasi, KoJIu Take MpaBo Mependadanocs 3aKOHOJAaBCTBOM. Hampukiaj, 3akoHamu YKpaiHu
«IIpo 1Hpopmamito», «IIpo aBTOpChKE mpaBO 1 CyMiXkHI mpaBa», «lIpo 3axuct mpas
cnoxkuBauiBy, «[Ipo TMOpPSIOK BIAMIKOAYBAaHHS IIKOIW, 3aBJaHOI TI'POMATHUHOBI
HE3aKOHHHMMH JISIMU OpTaHiB Ji3HAHHS, I0CYIOBOTO CIIiACTBA, MPOKYpPATypH 1 CyILy» TOIIO.
B inmux Bumaakax MopajibHa IIKOJIa HE MiAJAraia BiAIIKOAyBaHHIO.

CepiiozHoo mpobiemoro y cdepi KoMmMeHcalii MOpaabHOI IIKOAUW € TpodiiemMa
BU3HAUYEHHS pPO3MIpy Takoi KommeHcarlii. BuzHauuTtu po3mip BIAIIKOJYBAaHHS Mae€ CyI
BUXOJISYU 31 CTYINEHS Ta CHJIM IIKOJIM, HaSBHOCTI MOBOJIIB, IIUPOCTI CTpaXKIaHb, MaiiHOBO1
chepu CTOpIH CHOPY, MICIIEBUX YMOB Ta 3BHYAiB TOIIO [2, ¢. 56].

Yci npobnemu, sKi MaloTh MICIE Y BHUIAIKaX KOMIIGHCAIlI MOpPaJIbHOI MIKOJIH,
MOB’si3aHi 3 TUM (AKTOM, IO MOpaJbHA IIKOJAAa HE MOXE OYyTH OJHO3HAYHO BUPAKEHA B
rpomax 1 To4HO oOpaxoBana. €. Conoako 3a3HayuB, W0 TNpU Oyab-AKiil Gdopmi
BIJIIIKO/TYBaHHSI KOMIIEHCAIllsI MOpPaJIbHOI IIKOAW OyJe YaCTKOBOIO, OCKIIBKH TOYHO
BU3HAYUTHU CTYIIHb 3aMOAISTHOI MOPAIBHOI IKOH 1, BIAMOBIAHO, pOo3Mip ii BIIIKOYBaHHS
€ HemoxJuBHM. KommeHcariss MopajapbHOI IIIKOAWM HE MOXE TOBHICTIO BiJHOBUTH
MOTIPIICHUI MOpalbHUI CTaH notepniioro. Bona nuine Hajgae MOXKIUBICTH IEBHOIO MIPOIO
MOM’SIKITUTH HEraTUBHI HACTIAKU MPABONOPYIICHHS, CpUse HAOYyTTIO 1HIIKUX Ojar 3aMiCTh
BTpaueHux [3, c. 43].

KpiMm rpomoBoi ¢opmMu ykpaiHChKe 3aKOHOJABCTBO JI03BOJISIE KOMIIEHCYBATH
3anofisiHy MOpaJibHY IIKOAY 1HIIMM MalHOM (IIIXOM Mepeadi NoTepHiioMy IEBHOT peul)
abo B iHmmi cnoci6. IlepeBakHa OUTBIIICTH MOCTIAHUKIB TIymMauaTh MOHSATTS «IHIIMNA
Coci0» BHKIIOYHO K HaJaHHS IHIIOrO MaTepialbHOro Oniara, HampuKIaZ, TOCIYTH,
po60TH, MaliHOBI MpaBa TOIIIO.

JIisi BCTaHOBJICHHS PO3MIpYy KOMIIEHCAIll MOpPaabHOI MIKOIW Tpeba BpaxoBYBAaTH
4oTHUpU Tpynu uuHHHKIB. Ilo-mepmie, me iHAMBiAyalbHI OCOOJMBOCTI KOHKPETHOTO
norepriioro. Sk BipHO 3a3Hauae C. Bonmouaii, rimOuHa mepeXwBaHb 3aJEKUTh BiJl
0COOJIMBOCTEH OCOOMCTOCTI, OCOOMCTOrO CHpuMHATTA moaid [4]. Otmxe, HEOOXITHO
MPOBOJUTH aHaJi3 0COOM MOTEPHiNOro: BpaxoByBaTH MOTO BiK, CTaTh, CTaH (Di3UUHOTO Ta
TYIIEBHOTO 37I0POB’S, COLIaTbHUN CTAaTyc i cmoci® KXUTTS, CTaBIEHHS O 3arojitoBada
KoM Toio. He 3aBkam cymis 31aTHUN OLIHUTH BCi Il YUHHUKHA CAMOCTIHHO. Y TakoMy
BUMAJIKY y CIIpaBax Mpo KOMIICHCAI[iF0 MOPAJIBHOT IIKOAM Ma€ MPU3HAYATUCS TICHXOJIOT1YHa,
1HO/II 1 ICUX1aTpUYHA EKCIIEPTH3A.

Jlpyry rpyily YUHHUKIB CTAHOBJISITH 00’ €KTHBHI OOCTaBUHH, MPH SKUX TMOTEPHLIOMY
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3aBIlaHO MOpasibHOI mKoau. Lle momnsrae B ToMy, YUM MOTEPHUTANA OOYMOBITIOE 3aITOIiSTHHS
oMy MopasibHOI TIKOAW. Tak, SKIIO MOpajbHAa IIKOJA € HacHiakoM ¢i3uyHoro 060ir0 1
CTpaKJlaHb, sIKUX (pi3uuHa ocoba 3a3Haja y 3B’SI3Ky 3 KaIIITBOM a00 1HIIUM YIIKOJKEHHSIM
3I0pOB’sl, 10 yBaru 00OOB’SI3KOBO Ma€ OpaTHUCS TSHKKICTh TUIECHUX YIIKOKEHb, 1110 3a3HAB
MTOTEPITUTHA.

Jlo TpeThOi TpynM UYMHHUKIB, IO BIUIMBAIOTH HA PO3MIp KOMIIEHCAIlll MOpPaJIbHOT
IIKOJIM, BIJHOCSTBHCS 3arajibHl IIJCTaBU 3MEHILEHHSA OOCSATY BIJIIKOJYBAaHHS — CTYIIHb
BUHHM TIOTEPIIJIOTO Ta MaTepiajibHe CTaHOBHIINE 3amojitoBada mkoau (ct. 1193 1K
VYkpainn).

YerBepra rpyna 4YUHHHUKIB, 110 MarlOTh BPaxOBYBaTHCS NpPU OOYMCIEHHI pPO3MIpY
KOMIIEHCAIli MOpaJIbHOI MIKO/IU, — 1€ BUMOTH PO3YMHOCTI Ta CIPaBEAJIUBOCTI.

Braxxaemo, 110 HalOUIBIT OOTPYHTOBAHUM MMIAX1J 10 BUSHAYCHHS PO3MIPY MOPAIBHOI
HIKOJIU JAEMOHCTpYe €BpoNeichbKuil Cya 3 MpaB JIOJUHU Ta, NEBHOIO Mipoio, BepxoBHuii
Cyn VYkpainu. Mogenb, A0 sSIKOi TaKk YW 1HAKIIE TSDKIIOTH OOWABI 3a3HAuY€HI CYJIOBI
THCTHUTYI{, CIIUPAETHCSI TOJIOBHUM YMHOM Ha CYJJIBChKE YSBJICHHS IPO CIPaBEJIUBICTD 1
PO3YMHICTh MPUCYKEHOT KOMITEHCAIII].

Otxe, TpaBO Ha KOMIICHCAI[II0O MOPAJIbHOI IIKOAM € BAXJIMBOIO TapaHTIEI0 3aXHUCTY
npaB 1 cBoOOA TpOMaAsiH Ta 3aKOHHMX IHTEpeciB IopuaAudHuX oci6. Ha mnpakrumi
BIJIIIIKOYBaHHS MOPAJIBbHOI IIKOAM BBAXKAETHCS JOCUTh HEMPOCTOIO TMPOIENYPOI0, OJHAK
yCIIiX TaKO1 IPOIEAYPH € TyKe BaKIMBUM MOKA3HUKOM BEPXOBEHCTBA MPaBa.

Cnmncox BUKOPHCTAHOI JiTepaTypu
1. be3knyowmit 1.A. BinmoBigansHICTh Yy NMpUBAaTHOMY IpaBi: MoHorpadis. Kuis: I'pamora,
2014. 416 c.
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C. 4144,
4. Bonouait C.I1. O MopanbHOM Bpe/ie ria3amMu dKcrepra: MU U pealbHOCTh, Cy/1eOHas

MpakTUKa W cTepeoTuribl  oObieHHOoro  co3nanus. URL:  http:  //  selev-
consulting.com/ru/docs/20100204-1253/ (nata 3Bepuenns 20.04.2020).

Jlicosuii O.0.

rojoBa AmnensuiiHoro cyny JloHemnpkoi o06nacTi,

acmipaHT kadenpu npasa Ta MyOTiYHOTO aMiHICTPYBaHHS
MapiymnosibCbKOro J1ep>KaBHOTO YHIBEPCUTETY

OCHOBH CYJ0BOI'O KOHTPOJIIO ITPH ITPOBEJIEHHI
HETJTACHHMX CJITYMX (PO3LITYKOBHX) i,
MOB’SI3AHMX 13 BAKOPUCTAHHSIM TEXHIYHHMX 3ACOBIB

Hlupoke BUKOPUCTaHHS TEXHIYHUX 3acO0IB MPH MPOBEACHHI HETJIACHUX CJITIUX
(posmykoBux) nmi (mami — HCPJ]) 0OyMOBIEHO BHCOKHM JOKa30BUM IOTEHIIAIOM
OTPHUMAHOI 3a JJOMOMOTOI0 TeXHIYHUX 3ac00iB iH(opMmaiii. I{e miaTBepIKYyETHCS CYIOBOIO
MPAaKTUKOIO: 32 pe3yabTaTaMU aHajii3y pimeHb JOHEIBKOro amensiiHOro CyAy 3 IMHUTaHb
3MIMCHEHHSI CyA0BOro KOHTpoito mpu nposeaeHHi HCPJl BusiBneHo, mo B OUIBIIOCTI
BumnakiB mig yac nposeaeHHs HCP/l ans orpuManHs mporecyalbHO 3HaUyIIoi iHGopmartii
B TOW YM IHIIUK CTHOCIO 3aCTOCOBYBAJIMCH TEXHIYHI 3ac00W. Y TOJANbIIOMY OTpHMaHa
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iH(OpMaIIis cayryBaia JOKa30BOK 033010 B KpUMIHABHUX MPOBapKeHHsIX [1, . 98].

[Ipore cmig KOHCTaTyBAaTH HAABHICTh HEMOOJWHOKMX BHUIAJKIB MOPYUIEHb 3 OOKY
cy0’extiB nmpoBeneHass HCP/I, oOyMoBiIeHUX, Y MEpIly Y4epry, iCHYI0UOK HEY3r0/KEeHICTIO
MIPaBOBUX HOPM, BIJCYTHICTIO JII€EBOTO MEXaHI3My OTPUMaHHS M peaiizalii OTpUMaHOI 3a
JIOTIOMOT0I0 TE€XHIYHUX 3ac00iB 1H(popmarii, sIkuii OM rapaHTyBaB BUKIIIOUHY 3aKOHHICTb
BKa3aHOi MISABHOCTI. Y pe3ynbTaTi JWIIe HE3HauYHWM BicOTOK pe3ynbratiB HCP/I
BU3HAIOTHCSl JIOKa3aMH Y KPUMIHAJIIBHOMY MIPOBA/KEHHI, M0 O€3yMOBHO aKTyalli3ye
JOCIIDKEHHST BKa3aHWX MHTaHb [2, c. 88]. ['0JOBHOIO MPUYMHOIO I[LOTO MH BBa)KaEMO
HEJOCKOHAJICTh CYAOBOIO KOHTPOJIIO TMpH TMpOBEACHHI ImX 3axoniB. Jlo Toro x
OlepaTUBHINA TeXHILI, 3a aonomorow skoi mposoasaTecss HCPJ/, y mponeaypi cymoBoro
KOHTPOJIIO HAJIEXKHOI yBaru He MPUALISETheA [3, . 67].

3a3HavyeHe CBIAYUTH MPO HEOOXITHICTH MOMYJIApU3alii TEMU CYAOBOTO KOHTPOJIIO 3a
nposeneHHssM HCPJl, mnoB’si3aHuX 13 BHUKOPUCTAaHHSM TEXHIYHUX 3aco0iB, a TaKOXK
HACTyIHOIO TpaHchopMalii 1HAUBIIYyaTbHUX 3HAHb y (POpMaTbHUM KOJCKTUBHHM JTOCBIiJ.
BoaHowac 11poro 3aBIaHHS HEMOXJIMBO JOCSTTH O€3 OBOJOAIHHS BCIM 1HCTPYMEHTapieM
CYJIOBOT'O KOHTPOJIIO, BUCBITJIICHHS HOTO CYTHOCTI Ta (YHKIIIOHYBaHHS B AaHii cdepi.

Cepen yci€i CyKyImHOCTI KpUMIHAIBHO-TIPOIIECYadbHUX Ne(diHiliil CyJOBUN KOHTPOIb
IpU MPOBEIEHHI HETJIacCHUX CIITYMX (PO3LIYKOBMX) i, MOB’SI3aHUX 13 BUKOPUCTAHHSIM
TeXHIYHUX 3ac00iB, MaOyTh, € HAWOUIBII I[IKaBOIO 1 HaMMeEHI aociimkeHor. deHoMeH
JTAHOTO SIBUINIA TIOEJHYE Taki Mmpolecu sk cynoBe caHkiionyBanus HCPJI, mo’s3anux i3
BUKOPUCTaHHAM TEXHIYHHMX 3ac001B (y TOMY YMCJIi HaJlaHHS J03BOJIIB Ha iX MPOBEACHHS Ta
MepeBIpKy 3aKOHHOCTI Ta BHUIPABIAHOCTI i, IO B HEBIAKIQJAHUX BHUIAIKaX OYyIIH
MPOBEJIEHI 10 TIOCTAHOBJIEHHS yXBaju ciaiadoro cyani B nopsaaky ct. 250 KIIK), a Takox
po3rsim  ckapr Ha qii  (Oe3misIbHICTB) TOCAJOBHX OCIO Ta OpraHiB JOCYJIOBOTO
PO3CITiTyBaHHS.

CyTHICTh CyJIOBOTO KOHTPOJIIO y KPUMIHAJIBHOMY CYJOUYMHCTBI MPOSIBISETHCS KpPi3b
MPU3MY MMOBHOBAXXEHB CIIAYOTO Ccyii, Buxoasuu 31 3micty HopMm KIIK (m. 18 u. 1 ct. 3), a
takox Pimennst KoncrurymiitHoro Cyny Ykpainu Bin 30.06.2009 Ne 16-pri/2009, y sikomy
BH3HAYCHA METa IOTO KOHTPOJIIIO, & caMe «CBO€YacHE 3a0e3MeUeHHs 3aXHCTy Ta OXOPOHU
mpaB 1 cBOOO/I JTIOIUHU 1 TpOMaiTHUHAY [4].

BpaxoByroun Te, MmO MiSTIBHOCTI CyAy B JOCYAOBOMY IMPOBa/DKCHHI NpUTAMaHHHN
HEOJHOpIIHUM XapakTep [5, c. 176], dyHKIIOHANIBHA CIIPSIMOBAHICTh AISUIBHOCTI CJ1YOTO
cyaai € nomdyHKuioHansHOWO [6, . 245; 7, c. 24], cynoBHil KOHTPOJIb MOCIJAa€ BaXJIMBE
micue npu nposeaeHHi HCPJI, moB’si3aHuX 13 BUKOPUCTAHHSAM TEXHIYHUX 3aCO01B.

Bkazana HaykoBa KaTeropis 3a CBOIM E€THMOJIOTIYHUM TOXO/KEHHSIM O3Hadae
nepeBipKy abo CIOCTEpPEeKEHHsSI 3 METOI MepeBipku (Bim (paHil. — «controle»), a Takox
MPOTHUIII0 YOMYCh (BiA J1aT. — «contray). OJlHaK BUBHAYEHHS TEPMIHY «CYIOBHI KOHTPOJIb
HOpPMaTHBHO HE 3akpirmuieHo aHi B Koncrutynii Ykpainu, aHi B rajry3¢BOMY 3aKOHO/IaBCTBI.
[ls oOcraBuHa 3ymMOBMJIa BUHUKHEHHS 0ararbox CHpo0O HaJaHHS HOTO JOKTPUHAIHHOTO
TIIyMa4eHHSI.

Hamu BuiieHO HACTYyIHI 03HAKH KPUMIHABHO-TIPOIECYATTLHOTO CYI0BOTO KOHTPOJIIO
npu nipoBeaeHdi HCPJI, moB’si3aHKX 13 BUKOPUCTAHHSIM TEXHIYHHUX 3aCO0IB:
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1) me uitko permamentoBana KIIK kpuminanpHO-TIpoliecyanbHa AiSUTBHICTH CYIY,
CYTHICTb SKOI MOJISTae B MEPEBIPLI Ta OIIHI 3aKOHHOCTI ¥ OOIPYHTOBAHOCTI MPOBEAECHHS
HCP/I, noB’s13aHMX 13 BUKOPUCTAHHIM TEXHIYHUX 3aC001B;

2) ud JIATBHICTh HE CHPSMOBAaHAa Ha BPETYIIOBAHHS MPABOBOrO CHOPY (KOH(IIIKTY)
CTOpIH 1O CYTI;

3) mpeaMeT CyA0BOIO KOHTPOJIO Ta MEXI HOro 3AiHCHEHHS 3 CaMOro Io4YaTKy
00OME3KEHI1 BOJICIO 3aKOHY 200 Cy0’€KTUBHOIO BOJICIO CTOPIH;

4) MeTOI0  CylIOBOrO KOHTposiw mpu mpoBencuni HCP, mnoB’s3anux i3
BUKOPHUCTAHHSAM TEXHIYHUX 3aCO0iB, € 3aXHUCT KOHCTUTYIIMHHUX IpaB, CBOOOJ 1 3aKOHHHX
1HTEpECiB rpoMa/isiH, (MOXKJIMBE) B1IHOBIICHHS IIUX MPaB 3a CKaproro 3aiHTEPECOBAHUX OCI0;

5) imiriaTuBa 11070 peamizaiiii Oyab-sAK0oi (GOpPMH CyIOBOrO KOHTPOIIO e HE Bix
Cyldy, a BiJ 3alHTEPECOBAaHUX Yy BHUPIIICHHI CIpaBU MO CYTI CYO’€KTH KpUMIHAJIBHOIO
CyIOYMHCTBAa a00 IHIIMX OCi0, 3aJy4eHHUX JO KpHUMIHAJIBLHOTO TpoBa/pkeHHs. [lo3a 1mi€i
1HIIIATHBY KOHTPOJIb HEMOKITUBHIA;

6) pe3ynbraToM Cya0Boro KkouTposto Tnipu mposeaeHHi HCPJ], moB’si3aHux i3
BUKOPUCTAHHSIM TEXHIUYHUX 3aC00iB, € BUHECEHHS 3aralbHOOO0B’I3KOBOTO, 3a0€3MEYEHOT0
Jep’)KaBHUM IIPUMYCOM CYyJI0BOTO akTy (pimenHs) [1, c. 101].

Ha nam mornsan, BUXOASYM 3 O3HAK CYAOBOro KOHTpousito npu mnposeaeHHi HCPJI,
OB’ s3aHUX 13 BHKOPHCTAHHSAM TEXHIYHHMX 3ac00iB, ONTHUMAJIBHUM (POPMYITIOBaHHS IIi€l
KaTeropii € HACTYIHE: 11€ 0COOJUBHUI CAaMOCTIMHUN BUJI CYI0OBOI JTiSIIBHOCTI, CIPSIMOBAHUM
Ha 3a0e3ledeHHsd MpaB, cBOOOJ 1 3aKOHHUX IHTEpeciB OCOOM, a TaKOX iX 3aXHUCT 1
BIJIHOBJICHHsSI Y pa3i iX MOpYIICHHS Cy0 €KTOM KPUMIHAIBHOTO MPOBAKEHHS (CYTHICTH
KOHTpPOJIIO), IO 3AIMCHIOETBCS 3 METOI IMEPEeBIPKM 3aKOHHOCTI Ta OOIPYHTOBAHOCTI
00MEXeHh KOHCTHTYILIMHUX TIpaB 1 cBoOox ocid mpu mpoBenenni HCPJI, moB’s3aHux i3
BHKOPHCTAHHSIM TEXHIYHMX 3ac0o0iB, a00 3 METOI0 BCTAHOBJICHHS JOIUIBHOCTI TaKHX
0OMeX€eHb, 1HIIIIOETHCS CTOPOHOIO 3aXUCTY (LUIIXOM BHECEHHS IMOJAHHS, KJIOMOTaHHS abo
CKaprd Ha pilIeHHs, il i O0e3aisuibHICTh cy0’ekTa npoBeaeHHs HCPJI), oOBuHYBaYeHHS
(msxoM 3amuTy n03Body moao mnposeaeHHs HCPJl, moB’s3aHMX 13 BHKOPUCTAHHSIM
TeXHIYHUX 3ac00iB, ab00 OCKap>KEHHS BIIMOBM Y HaJaHHI JI03BOJIy) ab0 3a BIACHOIO
IHIIIATHBOIO CIITYOTO Ccyaai (a0 roJIoBH anesaIiiHOro Cy1y), Ta rnmepeadayae 000B’ I3K0BE
BHUHECEHHs 3a0€3MeUeHOr0 AepKaBHUM IPUMYCOM CYJ0BOro akTy [1, c. 104].

Crnig 3a3HAUUTH, IO OCOOJMBOCTI W TEpeBard CyJOBOTO CaHKIIOHYBAaHHsS i Ta
pilieHs, siKi 0OMEXYIOTh KOHCTUTYLIHHI IpaBa Ta CBOOOIM 0COOUCTOCTI, 00YMOBIIEHI, eIl
3a BCE, HE3aJIeXKHICTIO Cy10BOi Biiaau. Cy/is HE BIAMOBIAE 32 PO3KPUTTS 3JI0UYMHIB 1 AKICTh
CIIIICTBA, BIH HE CKOBAaHMW OOBMHYBAJbHOIO YCTAHOBKOIO Ta BIIOMYMMH IHTEpecaMu, a
TOMY 37aTHUN HAMKpAIUM YUHOM 3aXMCTUTH TpaBa rpoMasH [8, c. 33].

3axuCT MpaB 1 3aKOHHUX IHTEPECIB TPOMAJsSH BiJ MOXKIMBHUX MPOTHU3AKOHHUX IiH,
MOMWJIOK 1 TIOMIJIOK MPaBOOXOPOHHUX OPTaHiB € HAaWBaKIMBIIIUM 3aBOaHHsAM cyny [9,
c. 75]. CeHc cya0BOTO CaHKIIIOHYBAaHHS BOAYAETHCS B YCTAHOBJIEHHI KOPCTKOTO 1 BOJHOYAC
CIpaBeUTMBOTO Oap’epy MiX MISIBHICTIO OpPraHiB JIEPXKABU IIOJ0 BUKPUTTS 3JOUYUHIIB 1
ceporo MPUBATHOTO JKUTTS OKPEMHUX NpeJCTaBHUKIB cycmiibeTBa [10, ¢. 112]. 3aBmanHs
CyJIOBOTO CaHKI[IOHYBaHHS HEOOXIHO PO3TISIATH Kpi3b MPU3MY KOHCTUTYLIMHHMX HOPM,
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[0 BCTAHOBJIIOIOTH MPIOPUTET TPaB, CBOOOJ 1 3aKOHHHUX I1HTEPECIB JIIOJIMHU B CHUCTEMI
OXOpPOHIOBAHMX 3aKOHOM OJ1ar, a Takox 00OB’s130K JIepKaBU rapaHTyBaTH IIpaBa JIOIUHH, B
T.4. HUISIXOM X CY/IOBOTO 3aXUCTY.

KitouoBUM €€eMEHTOM TyT BHUCTYHA€ XapakTep 1 3MICT NMHUTaHb, BUPILIECHHS SKUX
BITHOCUTBCSI 1O KOMIIETEHI[Il CIIAYOro CyJal SK YHIKaJIbHOI IpoLecyalbHOI (IrypH,
3anpoBakeHoi Hopmamu ynHHOTO KIIK, amke came BiH ynmOBHOBa)K€HUM Ha 3/1HCHEHHS
CyJOBOTO KOHTPOJIIO 32 JOTPUMAHHSM IpaB, cBOOOJ Ta IHTEPECIB OCI0 y KpUMIHAJIBLHOMY
mpoBapkeHHl (m. 18 4. 1 cr.3 KIIK). Crneumndiuyauii xapakrep #Horo mporecyaibHOI
TSTBHOCTI OOYMOBIIIOE BHOKPEMJICHHSI PI3HUX MIAXOAIB A0 Kiacudikamii HampsMiB
cymoBoro kKoHTpomo [7, c¢.25; 11, ¢.42; 12, c¢. 118], mo Takox moTpedye HAYKOBOTO
OCMHCIICHHSI 3 OIJIy Ha TMHUTaHHA, 110 CTaBISATHCSA IMEpe]] BKA3aHOI MPOIECYaTbHOIO

¢irypotro.
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JIsmenko B.M.

CTyAEHTKa 3-ro Kypcy cneuianbHocTi «IIpaBo»
Mapiynonscbkoro konemxy JIBH3

«IIpnazoBchbKuil nepKaBHUN TEXHIYHUI YHIBEPCUTET

ITPOBJIEMHI TIPABOBI IINTAHHSL, IO BUHUKAKOTD
ITPH PO3ITIOALJIT MAUHA ITOAPYXKKA

AKTyanpHICTh TeMH. Y JaHHWHA Yac Ba)XIMBHUM 3aBIAHHSAM YKPATHCHKHX 3aKOHOTBOPIIIB
€ CTBOpPEHHS CIMEMHOT0 3aKOHOJIAaBCTBA, SIKE O Ay»e YITKO MOSICHIOBAJIO Ta BPEryJIhOBYBAJIO
ycl CIMEIHI IUTaHHS Ta CYNEPEYKH, 1110 BUHUKAIOTH Ha mpaktuii. Cepel HAyKOBIIB CIM s
BU3HAYAETHCS SK KOJO 0cCi0, MOB’sI3aHUX OCOOUCTUMU HEMaWHOBUMH, a TOJIOBHE
MaiiHOBHMHU TIpaBaMH 1 000B’I3KaMu, 3aCHOBAaHUMU Ha ILII001, KPOBHIN CIIOPIAHEHOCTI, 00
Ha IHIIUX TiJCTaBaxX, IO HE CcylepeyaTh 3aKOHYy YM 3acajlaM CYCIHUIBHOI MOpalli.
AKTyaJbpHICTh JaHOi TeMU OOYMOBJIEHa M THUM, IO BIACHICTh CIM’i, O€3yMOBHO, €
BXJIMBUM (pakTopoMm ii iCHyBaHHs. AJKe MpPaBO BIACHOCTI (BOJIOAIHHS, KOPHCTYBaHHS,
PO3NOPSAKEHHs) MalHOM 3a0e3neduye JOCTaTHIM piBeHb AJIS KUTTS Ta PO3BUTKY YJICHIB
ciM’i, KpiM TOro, YuM OuJIbIlIe MaTepiaibHUX Ojar B ciM’i, THM KoMQOpTHIiIIe ii KUTTS.
Sxo nuro6 BAANUHM, TO HISIKUX MPAaBOBUX MpobOsieM He Mae OyTu. [Ipobnemu mounHaroThCs
TOM1, KOJTH TOAPYXOKS BHUPIINIYE PO3TYYHTHCSA. A TOMY HaWOLIBIIIOrO MPaBOBOTO aHAII3y
BUMAraroTh caMe MATaHHS MOALTY MaifHa PU PO3ITYICHHI TIOIPYHIKS.

Tomy meTa 1iel pobOTH 1 MOJATaE y TOMY, 1100 BUSBUTH MPOOJIEMHI MUTaHHS, MOILTY
MaiHa MOAPYKIKS 1 3aMPOIIOHYBATH BIJIOBI/II HA Te, SIK iX YCYHYTH. A TaKOX, TOCHIIUTH Ti
aCIIeKTH, 10 BUHUKAIOTh MPU BU3HAYCHHI CTaTyCy MailHa MOAPYXOKS TIPH PO3ITYUCHH.

OOG’eKTOM JOCHIIKEHHS € TPABOBIIHOCUHU MK MOAPYXOKSIM 3 TPUBOAY MOJILITY
MaiiHa y pasi posipBaHHs nu00y. IIpeameToMm BucTymae HopMaTHUBHA 0a3a, IO PErysio€e
TaKi BIITHOCHHH, a TAKOXK Cy/I0OBA IPAKTHKA B YKpaiHi.

Ha ganwuii yac po3nydeHb cTano MeHIIe, aje BOHM Bce OJHO BinOyBaroTbes. Yacriie
BCHOTO OJHIEI0 3 BAXJIMBUX MPOOJIEM MpU POITYUCHHI € TOJUT CIHITBHOTO MaiHa
MOAPYAOKS, 400 TAKOTO SIKE BOHH BBAXKAIOTh CIIJILHUM.

3rigao K Vkpainu maitHO MOKe BBa)KaTHCS OCOOHMCTOIO BIIACHICTIO a00 CITIJIBHORO.
CrinpHa BIaCHICTh MOXe OYTH CYMICHOIO 200 YaCTKOBOIO.

YuHHE 3aKOHOJABCTBO YKpaiHH MpO BIACHICTb HE MICTHTh TEPMiH «OCOOHCTa
BJIACHICTB». Y CIMEHHOMY MepeBaka€ JyMKa, IO TMOHSTTS «OCOOWCTa BJIACHICTHY, SKE
3actocoByeThesi B CK YkpaiHu, 3a CBO€I0 CYTTIO Ta NMPaBOBHM 3HAYEHHSM 30iraeTscs 3
MOHSTTSIM «IIPUBATHA BIACHICTBY», 0 MICTUThCA y cT. 325 LK Ykpainu. Ha nymky BueHux,
3aKOHOJABEIh XOTIB MiJKPECIUTH, IO II€ BIACHICTh CaMe KOXKHOTO 13 TOIPYAOKS. Ix
OMOHEHTH M1JKPECIIOI0Th, [0 TEPMIH «OCOOUCTA BIACHICTH» HE € TOUHUM, OCKUIBKH MPaBO
NPUBATHOI 1 TPaBO OCOOKMCTOI BIACHOCTI — II€ CyTh pi3Hi Kateropii [1].

3rigno ctarti 356 LUK VYkpainu, BracHICTh ABOX 4M OUIbIIE OCIO 13 BU3HAYEHHSM
YaCTOK KOKHOTO 3 HHMX Y TpaBi BJIACHOCTI € CIUILHOK YacCTKOBOIO BIacHICTIO. CrijibHa
CYMICHA BJIACHICTh BUHHUKAE y MOJPYXKs HA MaiiHO, Ha0yTe 3a yac nutooy [2].

BaxnuBuM JOKYMEHTOM, IIO PETyJIIO€ TMHTAaHHS NOAUTY MaifHa TMOAPYXXKS €
[TocranoBa miuenymy BCY «IIpo mpakTHKy 3acTOCYyBaHHsS CylaMH 3aKOHOJIABCTBA TMpHU
PO3TIISAI CIIpaB MpO MpaBO Ha MU0, pO3ipBaHHS NUTIOOY, BUSHAHHS WOTO HEIIMCHUM Ta
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MO CHUIBHOTO MaliHa MOAP YK

VY Hii, ax 1 B CiMEHHOMY KOJIEKCi BU3HAYEHO, IO CIIJILHOIO CYMICHOIO BJIACHICTIO
MOAPYAOKS, 30KpEMa, MOXKYTh OYTH: KBapTUPH, KU1 U cafoBl OyJUHKH; 3eMEIbHI AUISTHKA
Ta Haca/DKCHHS Ha HUX, MMPOAYKTHBHA 1 poOoya Xyao0a, 3acobu BUPOOHUIITBA, TPAHCTIOPTHI
3aco0u; TpOIIOBI KOIITH, aKIi Ta I1HII I[IHHI MarnepH, Ma€HAKOMUYEHHS B >KUTIOBO-
OyIiBeIBHOMY, TaYHO-OY/IIBEIbBHOMY, TapakHO-OyAiBETbHOMY KOOIIEpaTHBI; TPOIIOBI CYMH
Ta MailHO, HAJIEXKHI MOJPYXKXKIO 32 1HIIMMHU 3000B’S3JIbHUMHU MPABOBIIHOCUHAMHU, TOIIO
[3].

KpiM TOro, 3aKkoHOJaBCTBOM MEpPeaO0AYEHO MOKJIMBICTh BU3HAHHS CYAOM CIIJIBHUM
CYMICHMM TOTO MaifHa, sIke HajeXallo OJHOMY 3 MOAPYXOKSA, 3 THUX MiJACTaB, IO 3a 4ac
U100y MOro IiHHICTH ICTOTHO 30UIbIIMIIACS BHACHIIOK TPYAOBHX ab0O TpOIIOBUX 3aTpar
JIPYToro 3 MOAPYXKS YH iX 000X. A TaKOX MailHO CTaTycC SIKOrO 3MIHHMBCS 3TiIHO YMOB
UII0OHOTO AOTOBOPY, YKJIAJAEHOT0 MOAPY KM A0 a00 MiJ 4ac HuIo0y.

3rigao cr. 57 CiMeiWHOro Kojaekcy YKpaiHu, O CIUJIBHOI CYMICHOI BJIACHOCTI HE
HaJIeKUTh MAaHO OJTHOTO 3 MOAPYX ks, HA0yTe 0co00r0 M0 MUT0Y; HAOyTe 3a Yac HUT00y
Ha IiJICTaBl JIOTOBOPY JapyBaHHsS a0o B MOPSAKY CHaJAKyBaHHS; Ha0yTe 3a yac HUTI00y, ane
3a KOIWITH, SIKI HajJeXalld OJHOMY 3 TMOJPYAOKS OCOOMCTO; pedl IHIUBIIYaJbHOTO
KOPUCTYBaHHSI, B TOMY YHCJI1 KOIITOBHOCTI, HAaBITh SIKIIIO BOHHM OyJIHM MPHI0aHi 32 paXyHOK
CHUIBHMX KOWITIB TOJAPYXAKS; KOIITH, OJAEpXkKaHl sSIK BIAIIKOAYBAHHS 3a BTpaTy
(TOIIKOKEHHSI) pedi, M0 Hallekajda oco0l, a TaKoX SIK BIAIIKOJYBaHHsS 3aBlaHOi 1
MOpPaJIBHOI IIKOAM; CTPaXxoOBl CyMH, OJEp>kKaHl 3a 0O0OB’SI3KOBUM a00 J0OpOBUTBHUM
0COOHMCTHM CTpaxyBaHHSM, SKIIO CTPaXOBi BHECKH CIIAYyBAJIMCA 32 PaXyHOK KOIITIB, 1110
Oynu ocoOucTOI0 BIacHICTIO KoxHoro 3 Hux. Illo crocyerbcs mnpemii, Haroponu,
OJIepKaHUX 32 OCOOMCTI 3aCIIyTH, CyJ MOXE BU3HATU 3a APYTUM 3 HMOJAPYXKS MPaBO HA iX
YacTKy, SKIIO OyJie BCTAHOBJICHO, 110 BiH CBOTMH JisIMU CHIPHSIB i1 oepkanHo [4].

VY Tlocranosi Koncrurynitinoro Cyny Ykpainu Big 19.09.12 p. y crpasi Nel-8/2012
3p00JICHO BUCHOBKH IPO T€ 110, IPUBATHE MiAIPHUEMCTBO, 3aCHOBAHE OJHUM 13 MOIPYHOKS,
— 1Ie OKpeMuil 00’€KT TpaBa CHUIBHOI CyMICHOI BIACHOCTI MOAPYXokst. CTaTyTHUI KamiTal
Ta MalHO MPHUBATHOTO MIANPUEMCTBA, CGHOPMOBAHI 3a PaXyHOK CHUIBHOI CYMICHOI
BIIACHOCTI MOJAPYXKS, € 00’ €KTOM iX CIIIBHOT CyMICHOI BIACHOCTI.

CynoBa mpakThka Mpo MOAUT MaiHa MOJPYKKS BioOpa)keHa y BENMKIA KUIBKOCTI
pillleHb CyIiB pI3HHX I1HCTaHIIW. Tak, Hampukiaa, IikaBorwo BOaudaeThcsi I[locTaHoBa
BepxoBuoro Cyny Ykpainu Binx 05.07.2017 p. y capasi Ne6-240511¢16 y cripaBi mipo mozin
MaifHa MK TOAPYXOKSAM III0JI0 HENOAUTHbHUX pedeid. 3 ii 3MiCTy MH MOKeMO MOOA4uTH, 110
YOJIOBIK MiJ] Yac MOAUTY MaiiHa MOAPYXKS MPOCHUB CyJl NMPUIUHUTH MPAaBO BIACHOCTI Ha
YaCTKYy y KBapTHUpI, KA € CIIJIBHOI CYMICHOIO BJIACHICTIO, Ta CTATHYTH 3 BIATNOBIIaYKU
KOMIICHCALlII0 BapTOCTI HAJE)XHOI oMYy YacTWHU MaiiHa. B 3a3Haueniil cmpasi mo3uBady
Oy710 BIIMOBJICHO Y 3aJI0BOJICHHI TI030BY, OCKUIHKU CYJl BCTAHOBHUB, IO BIAMOBIJa4YKa HE B
3MO31 CIUTATUTH YacTHUHY BapTOCTi KBapTupu. OTXKe, KBapTUpa 3aIUIIAETHCS B IXHIN
CHUIbHIM 4YacTKoOBiM BiacHocTi. [Ipy 1poMy BIAKPUTHM 3aJIMIIKMBCS MOpPAJIbHHUI acHeKkT
npoOeMH IOJI0 MOXKJIMBOCTI HOPMAJbHOTO KOPHUCTYBaHHS JaHUM MAaHHOM TicCIis
MPUNHHEHHS CIMEMHMX 3aB’SI3KIB 1 IPY>KHIX BITHOCHH.

Kpim TOrO, IpoONneMHIM acmeKkTOM MpHU PO3MOALTI MaifHa MOAPYXKS € HaMaraHHs
OJIHOTO 3 HUX BIAYYXHUTH MalHO(IpoAaTH, MOAAPYBAaTH UM IHIIUM YHHOM I[E€peiaTu y
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BJIACHICTH IHIIMM 0c00aM), SIK MPAaBUJIO 3a YJAaBaHMMH YU HIKYEMHHUMH IpaBoYMHaMu. B
CBOIO 4YEpry «HOBHMM BIIACHUK» IOBTOPHO YKJIaJa€ MPABOYMH 3 TPETHOIO 0CO00I0 110
MOYaTKy pO3rJsAy CIpaBu y cyAl. B Takii cutyarii, Tol 3 MOAPYAOKsI, KOTO OUTYKaJId JOBI'O
HE MO’KE JOBECTH CBOE MPaBO BJIACHOCTI HA YACTUHY CIUIBHO HAOYTOTO MaifHa.

e ogna mpobiema — 1e (pakTUYHE 3HUIICHHS MaliHa, K€ € MpeAMETOM mnoaury. B
TaKOMYy BHUIIQJKy IIyKaTH MpPaBAy B CyJi 1 BUMaratu KOMIICHCAIlll MOJOBUHU BAapTOCTI 11
CKJIa/IHIILIE.

Sk 3a3Hayae psAA HAYKOBIIB, LUBUIbHE-TIPOIIECYalbHE 3aKOHOJABCTBO Ma€
3aMoO0LKHUKY MPOTH TAaKHUX [1H, 30KpemMa — IHCTHTYT 3abe3nedeHHsl mo3oBy. OnHak, Ha
Hally AyMKY, JUIsl TIEPECiYHUX TPOMaJsiH, SKi HE MalTh IOPHUIWYHOI OCBITH a00 OCBITH
B3araji, IpoTe TaKoX MalOTh MPaBO Ha CIM’10, iX MOSICHEHHS € He 3po3yMmutnMu. Kpim Toro,
MOTPiOHO BpaxOBYBaTH W MOPAJIbHUH Ta €MOIIHHNN 01K TaKUX MPABOBITHOCHH.

TakuMm 4rHO, MO’KHA BU3HAYUTH OCHOBHI MOMEHTH JIAHOTO JOCIIKCHHS.

[Ipu posrasganHi cmpaB, Cyll B MEpIly Yepry MOBHHEH BCTAHOBUTH CTaTyC MaifHa
MOJIPYKXKS: YU € BOHO CIIUIBHUM CYMICHUM YU OCOOUCTHUM.

Cimeitnuii xogeke YKpaiHM BHU3HAYa€, MO € CHIIBHUM MaiHOM, a IO OCOOHCTHM,
OJIHAK Ha MPAKTHUIIl 1HOA1 B [IbOMY MUTAaHHI BUHUKAIOTHh TPOOJIEMHU, HAPUKIA 00 TIpaBa
BJIACHOCTI Ha Oi3Hec, KU Beae OIWH 3 MOAPYXOoKA. Toal moTpiOHO 3BEepTaTUCS 10 1HIITUX
HOPMAaTHUBHHX JOKYMEHTIB Ta CyJIOBOI MPAKTHKH.

[Tonin maitna monpysxoks perymoerbes [locranoBoro [lnenymy BepxoBnoro Cynmy
VYkpainn « [Ipo mpakTuky 3acToCyBaHHS CyJaMU 3aKOHOJABCTBA MPHU PO3TJIAJL CIpaB Mpo
MpaBO Ha HUTIOO, PO3ipBaHHS MU0y, BU3HAHHS HOro HEAIWCHUM Ta TOMUI CIUIBHOTO
MaiiHa MOJIPYXoKs», a Takoxk Pimennsm Koncrurymiitnoro Cyny Ykpainu Big 19.09.2012 p.
y cupai Nel-8/2012, ane i BOHM He BiJIMOBIJAIOTH HA BCl MUTAHHS MPH BUPIIMICHHI TaKUX
ciopaB. Tomy TpeOa 3BepTaTucs A0 KOHKPETHHUX CYAOBHMX CHOpaB 1 iX pillleHb y PI3HHUX
1HCTaHIIAX.

B ninomy nutaHHg noainy MaiiHa MOXe TOPKHYTHCS 6araTboX JIt0Jied 1 BOHO BKIIIOYAE
B ce0e He TIMbKU IPUINYHUN (HaKTOp, a il ICUXOJIOTIYHHMN, MOpaJIbHUMA, (PIHAHCOBHIA TOIIIO,
a JIOCIIJIKEHHS B JaHOMY HamnpsAMKY Oy1yTh IPOJOBKEHI.

Cnmncox BUKOPHCTAHOI JiTepaTypu
1.CimeitHnii kogekc YKpaiHW: HAYKOBO-TIPAKTHYHUNA KOMEHTap. ABTOPCHKHI KOJEKTHUB:

barau E.M., binoycos FO.B., Barpac B.A. ta in. URL: https://legalexpert.in.ua/komkodeks/
sku/87-sku/3250-57.html

2.1luBinpHui KOnEKkCe Ykpainu. Bidomocmi Bepxoenoi Paou YVxpainu. 2003. NoNe 40-44.
Cr.356. URL.: https://zakon.rada.gov.ua/laws/show/435-15/ed20060220/stru

3.IToctanoBa BepxoBHoro Cyay VYkpainu Bumana 21.12.2007 Ne 11 «IIpo npaktuky
3aCTOCYBaHHS CyJaMU 3aKOHOJABCTBAa MpU PO3MJSAl ClpaB Mpo IMpaBo Ha MUIOO,
po3ipBaHHS HUTIO0Y, BU3HAHHSA HOro HENIMCHMM Ta MOIUT CHIIBHOTO MaifHa MOAPYKKSI»
URL: https://zakon.rada.gov.ua/laws/show/v0011700-07

4. CimeitHuit konekc Ykpainu. Bioomocmi Bepxosnoi Paou Yxpainu. 2002. No 21-22.
Cr.135. URL.: https://zakon.rada.gov.ua/laws/show/2947-14

74


https://legalexpert.in.ua/komkodeks/sku/87-sku/3250-57.html
https://legalexpert.in.ua/komkodeks/sku/87-sku/3250-57.html
https://zakon.rada.gov.ua/laws/show/435-15/ed20060220/stru
https://zakon.rada.gov.ua/laws/show/v0011700-07
https://zakon.rada.gov.ua/laws/show/2947-14

Mo3saneBcbka B.B.

3100yBad BuIoi ocBitu 3 kypcy OC «bakanaBp»
crnenianbHOCTI «IIpaBo» eKOHOMIKO-ITPaBOBOTO (paKyJIbTETY
MapiynosibCbKOro J1€pKaBHOTO YHIBEPCUTETY

ICTOPIA PO3BUTKY IIPABA JIIOAUHHU HA BE3IEYHE JJIA KUTTA 1
310POB’SA JOBKIJIJISA B YKPAIHI

AKTyanpHICTh JAHOI TEMH TMOSICHIOETHCS THM, IO MPABO JIOAWHHU Ha Oe3medyHe yis
KUTTS 1 3M0pOB’ST AOBKUIIA 3apa3 AyXke aKTUBHO PO3BUBAETHCS. byze IMopeuHo AOoCiiauTu
ICTOpII0 PO3BUTKY L[bOTO IHCTUTYTY IpaBa 3a ocTaHH1 70 poKiB.

JlocmipKeHHsIM 1HCTUTYTY TIpaBa Ha Oe3medyHe s KUTTSA 1 37A0pOB’S JTOBKIJIISA
3aiimanocst 0araTo yKpaiHCHKMX HayKOBIIB, 30kpema, B.I. Auapiitiies, B.B. IBanomenko,
C.B. Kynb1pka, JLA. Kanumyk, A.IL. T'eTpMaH, M.B. Illynbra, B.B. I'nyxa,
I'.B. AnicimoBa, M.O. Mensenea, O.0O. lllunkapro, H.B. Inmpuenko, B.T.'ypceka,
T.JI. Yymakosa, H.B. Pomantok, II.M. PaGinoBuu, C.A. boromto6oB, B.B. Koctumbkwii,
H.P. KoGenpka, C.P. Taries, }0.C. lllemiryuenko Ta iHiii.

VY pansHCbKMIl Tepio] yBara OuIbllleé KOHIEHTpYBajacs Ha NpoOJieMax OXOpOHU
IpUpOaM, a He Ha mIpaBax rpomansH [l]. Ilepmmm HOpMaTMBHUM aKTOM PaasTHCBKOTO
HAI[IOHAJILHOTO 3aKOHOJABCTBA, KWW 3aKkiaB (PyHIAMEHT TIPaBOBOTO PETYIIOBAHHS
CYCIUJIBHUX BIJHOCHH, 1110 BUHUKAIOTH 3 MPUBOAY 3a0€3MeUeHHs MpaBa JOJUHU Ha 3I0pOBE
noBkiuig € nmoctaHoBa Pamu MinictpiB CPCP «IlIpo 3axomu 6opoThbu 3 3a0pyaHEHHSIM
aTMoc(epHOTO TMOBITPS Ta MPO TMOJNIMIIEHHS CAHITAPHO-TITI€HIYHUX YMOB HACEICHHUX
Micib» Big 29 tpaBHs 1949 p. [2].

[TocTanoBa 3a60poHsisia OyNIBHUIITBO UM PEKOHCTPYKIIIO TPOMUCTIOBUX ITiAPUEMCTB,
NpU eKCIUlyaTalii SIKHX B aTMOc(epHe MOBITPS BUKUIAIOTHCA MIKIJUIMBI pEYOBMHH, 0e€3
CHOpYIKEHb NI oumineHHs Tasy (m. 1). Kpim Toro mocranoBa mepembadana po3poOKy
MEPCIEeKTUBHOTO IUIaHy 3aXOiB 100 OpraHizaimii 60poTbOM 13 3a0pyIHEHHSM MOBITPA,
BOJOWMHUII] Ta TPYHTY MPOMHCIOBUMHU BUKHUJIAMU Ta BIIXOJAaMU 3 YpaxyBaHHSIM Yy HbOMY
BUITYCKY HeoOXxiaHoro obnagHanHs (. 9). Jlo3Bonsuiocs opraHizyBaTu Ipymny CIELIaiCTIB
JUIS KOHTPOJIIO 3a CaHITAPHOK OXOPOHOK arMoc(hepHOro MOBITpsS Bix 3a0pyaHEHHS
npomucioBumMu Bukuaamu (1. 8) [3, ¢. 90-93]. Takum ynHOM 3amovaTKyBajgacs caHITapHO-
eMiIeMIONIOTIYHA OXOpPOHA aTMOC(EpPHOrO TMOBITPS BiA 3a0pYAHEHHS 3 METOI0 CTBOPEHHS
CIPHUATIMBHX KUTTEBUX YMOB JIJIs1 IO QUHH [2].

Hactynni 20 pokiB IUTaHHS PO 0XOPOHY aTMOC(EPHOTO MOBITPS Ta IHIIUX 00’ €KTIB
MIPUPOJIH SIK )KUTTEBOTO CEPEIOBHINA JIFOMHM B 3akoHonaBcTBI CPCP He mimiiimaeThes.

HactynHuii etan y cTaHOBJIEHHI MpaBa JIIOJWHU Ha 3710pOBE JOBKULIS MOB’sI3aHUH 13
nputHATTSIM 19 tpynua 1969 p. 3akony CPCP «OcnoBu 3akoHonaBctBa Coro3y PCP 1
COIO3HUX PECIyOIIK MPO OXOpPOHY 370poB’si». Lleit 3akoH cepen 3aX0iB, MO0 PETYIIOITh
CyCTUIbHI BITHOCUHU Yy Tally31 OXOPOHH 370pOB’sl HAceNeHHs, epeadauaB i Taki, ki Oyiu
OB’ sA3aHi 31 CTBOPEHHSIM CHPUATIMBHUX €KOJIOTTYHMX YMOB Y MICISX HMPOKUBAHHS JIIOAHHU.
3riiHO 3 MM aKTOM OXOpOHA 37I0POB’sl HacEJICHHs 3a0e3MeYyeThCsI: MMPOBEICHHIM 3aX0/IiB
IIOZ0 O30POBIICHHS 30BHIIIHBOTO CEPEAOBHUINA, 3a0€3MEeUeHHSIM CaHITApHOI OXOPOHH
BOJIOMMHUI, TPYHTY, aTMOC(HEPHOIO MOBITPS Ta iH. Y JIIOJMHU BHUHHUKAJIO MPABO BUMaraTu
CTBOPEHHS €KOJIOTIYHIX YMOB, HEOOXITHUX 1 IOCTATHIX JJII OXOPOHHU ii 3710poB’s [2].
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BaxxnuBum acnekToM CTBOPEHHS 0€3MEYHOrO 1 3J0pOBOT0 JOBKULISA Oyia opraHizaiis
MPABOBOTO 3aXHUCTY JIOJIMHU BiJ IIYMOBOTO BIUIMBY. Byno BuIaHO HHM3KY HOPMAaTHBHHX
aKTIB I110J0 KOHTPOJIIO IIIyMOBOro BIUIMBY: noctanoBa Paau MinictpiB CPCP «Ilpo 3axonu
IIOJI0 3HIDKEHHS IIyMYy Ha MPOMUCIOBUX MiANPUEMCTBAX, B MICTaX Ta IHIIMX HACEJICHHUX
nyHKTax» Big 3 koBTHA 1973 p., noctanoBu Panu MinictpiB YPCP «Ilpo 3axomu momo
00MEXeHHSI BUPOOHMYOTO Ta MOOYTOBOTO IIyMy 1 00poTh0y 3 HUM» Bijx 28 6epe3ns 1969 p.,
«IIpo 3axonu MOA0 3HWKEHHS ITyMY HAa IPOMHUCIOBHX ITiAMPUEMCTBAX, B MICTaX Ta 1HIIMX
HaceJeHUX MyHkTax» Bif 3 rpyass 1973 p., «IIpo nogaTkoBi 3ax0/1y 100 3HIKEHHSI IIYMY
Ha TPOMMCIIOBUX MIANPUEMCTBAX, B MICTaX Ta 1HIIUX HACEJIICHUX MyHKTax» BiA 12 ciuHg
1979 p.

Brnepiiie B3aeM03B’ 430K M1 OXOPOHOIO MPUPOJIU 1 MPABOM JIFOJIMHUA Ha Oe3leuHe AJis
KUTTS 1 370POB’sl JOBKLUIA TPOCTEXKYeThess y moctaHoBi BepxoBHoi Pamu CPCP «Ilpo
3aXO/H 1010 MOAAIBIIOTO MOJIMIIEHHS] OXOPOHHU MPUPOAH 1 PalllOHATFHOTO BUKOPUCTAHHS
npupoaHux pecypciB» Big 20 BepecHs 1972 p. YV pe3ontoTHBHIN YacTHHI 1€ TOCTaHOBU
Oyno 3ammcaHo: «BBaxkaTh OJHMM 3 HAWBAXUIMBIIIMX JCPKABHUX 3aBlaHb HECBIUHHY
TypOOTY PO OXOPOHY MPUPOIM 1 HaWKpallle BUKOPUCTAHHS TMPUPOJHUX PECYPCIB, CYBOpe
JOJIEpKAHHS 3aKOHOJABCTBA MPO OXOPOHY 3eMJil Ta ii Haap, JICIB 1 BOJ, TBAPUHHUM 1
POCIIMHHHI CBiT, aTMOCc(epHE TOBITPS, MarOdi a yBasi, 10 HAyKOBO-TEXHIYHHUH Iporpec
MOBUHEH CHOJy4YaTUCs 3 OEpeKJIMBUM CTaBJICHHSIM J0 INPUPOAU Ta ii pecypciB, CHPUATH
CTBOPCHHIO HAMOUIBII CHPUATIMBUX YMOB IS KHUTTSA 1 3A0pOB’SA...». BaXIUBICTH Ili€i
MOCTAaHOBHM y TOMY, III0O BOHA BBOAUTH B HAIIOHAJIBHUM 3aKOHOAABYMI O00IT TEpPMIH
«CTIPUSITIIMBI YMOBH JJISI )KUTTS 1 3/I0POB’s1», TIOB’SI3YFOUH MOTO 3 SIKICTIO 1 CTAHOM JIOBKUILJIS.
BuxopuctanHsi Takoro TepMiHy CTaJI0 MOXJIMBUM 3aBAsiKi CTOKIroJbMCBHKIM KOH(pepeHIi
OOH [2].

B KoHcTuTYIIiSIX, YUHHUX Y PAJITHCHKHI Yac, IPaBo JIOIUHU Ha Oe3TeuHe IS KUTTS 1
3I0pOB’sl JOBKLIA YiTKO HE COPMYIILOBAHO, TapaHTii floro 3abe3nedYeHHs] He BU3HAYEHO
[1].

Benuki 3MiHU 3 IHCTUTYTOM TpaBa Ha Oe3MeyHe NJs KUTTSA 1 3JI0pPOB’S JOBKIJUIS B
Vkpaini BinOynucs uepe3 pajiaiiiiHe 3a0pyAHEHHS 3HAYHUX TEPUTOPIA BHACIIJIOK
YopuoOunbewrkoi karactpodu [4]. [TocranoBa BepxoBuoi Pamu Ykpaincekoi CPC «IIpo
HEBIIKJIQJHI 3aXOJM IIOJO0 3aXHUCTy TpoMaasH Ykpainu Bif HachiakiB YopHOOMIBCHKOL
karactpodu» npuiinara Big 01.08.1990 poky oronocuna YkpaiHy 30HOI0 €KOJIOTTYHOTO
nuxa [5]. 3aranom uepe3 aBapito Ha YopHoOmibebkit AEC po3nouaBes CTpiMKiH pO3BUTOK
IHCTUTYTY €KOJOTi4HOI TIJacHOCTi. Bu3HaHHSAM mpaBa Ha eKOJOriuHy iH(popMamio B
3aKOHOJABCTBI cJiij] BBakatu nmoctaHoBy BepxoBuoi Pagu CPCP «IlIpo HeBinkmamaHi 3axonu
€KOJIOTIYHOTO O037I0pOBJIeHHs Kpainw» Bim 27 nucrtomamal989 p. [locranoBa mepengdaudana
MOJKJTUBICTh OJIEP’KaHHS BIZIOMOCTEH MPO €KOJIOTIYHUHN CTaH HAaBKOJIHUIIIHBOTO CEPEIOBUINA,
mpo BCi BHIW 3a0pyJHEHb Ta TMPO pe3yNbTaTH eKojoriyHux ekcrmeptus. Ille aBa
HOPMATHBHHUX aKTH, IO TapaHTyIOTh 1H(OPMYBaHHS HAaceleHHS MpO CTaH JOBKLLIS:
noctanoBa BepxosHoi Pagu YPCP «IIpo ekosnoriuny oOCTaHOBKY B pecmyOJiii 1 3aX0au
moAo ii KopiHHOrO momimmeHHs» Bifg 17 motoro 1990 p., mocranoBa Pagu MinicTpis
VYkpaiau «I[Ipo mopsaok 1 mepioguyHICTh OMPUIIOAHCHHS BIOMOCTEH MPO €KOJIOTIYHY, B
TOMY YHCII pajianiiHy, OOCTaHOBKY 1 CTaH 3aXBOPIOBAHOCTI HACENIEHHS» BiJ
28 kBiTHa 1990p. [2].
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HoBuii migxig 10 po3yMmiHHs TpaBa Ha Oe3meyHe JJis SKUTTS 1 3J0POB’S TOBKIJUIS
MOXKHA CIIOCTEepIraTH Ha eTalll PO3BUTKY YKpaiHCBKOTO CYCHiIbCTBA. Jlekiapariisi mpo
nep:kaBHUM cyBepeHiTeT Ykpainu Big 16 mumas 1990p. mictuts po3ain VII «Ekonoriuna
Oesreka», SKM mporoJyionye, mo Ykpaincekka PCP n6ae mpo exonoriydy Oe3meky
rpoMajisH [6].

Ha 3akoHOomaBuOMy piBHI MpaBo Ha Oe3leuyHe MOBKLLIA OyJ0 3aKpilieHO 3aKOHOM
VYxpainu «IIpo 0XopoHy HABKOJIMIIHEOTO IPUPOJHOIO cepeaoBUIa» BiJ 25 uepBHs 1991 p.
Lleit 3akoH cTaB 6a30BUM 3aKOHOJABYMM aKTOM Y CHCTEMI €KOJIOT1YHOTO 3aKOHO/IaBCTBa. B
MOJIAJIBIIOMY 1€ IpaBo Oyino 3adikcoBaHo B Koncruryuii Ykpainu [4].

Buiezaznauennii 3akOoH He TIIbKM BCTAHOBIIIOE MPaBO Ha Oe3medHe s KUTTS Ta
3I0POB’sl HABKOJIMIIIHE cepenoBuie (cT. 9), a mie 1 rapanTii 3a0e3MeueHHs €KOJIOTTYHUX
npaB (cT.. 10) Ta 3aXHCT NpaB y ragy3i 0XOPOHU HABKOJIUITHHOTO MPUPOJIHOTO CEPEIOBUIIA
(ct. 11) [7].

[IpaBo moguHu Ha Oe3medHe IS KUTTS 1 370pOB’Sl TOBKULIS CKJIQJA€ThCA 3 MpaB Ha
Oe3nevyHe aTMOC(epHE MOBITPsI, 3eMENIbHI BOJHI PECypcH Ta POCIMHHICTb. PsJ KOJIEKCiB:
Konexc Ykpainu npo Hanpa (1994 p.), JlicoBuit kogexkc Ykpainu (1994 p.), Boguuit kogekc
VYxpainu (1995 p.) Ta iHm11 Bi0OpakaroTh BENUKY KUJIBKICTh €KOJOTIYHUX MpaB TPOMaJIsH,
BKJIFOYAIOYH MTPpaBo Ha Oe3neune poBkims [1; 2].

[Tomanpmmm eTanoM po3BUTKY IpaBa Ha Oe3neune JoBKLLIA € 1996 pik, B sskomy Oyiio
npuitasaTo Koncrutymito Ykpainu. ¥ crarti 50 KoHCTHTYIIIT 3aKpiTUIeHO MTPaBO KOKHOTO Ha
Oes3reyHe Uil JKUTTS 1 3I0pOB’S OBKULIA Ta HA BIAIMIKOAYBAHHS 3aBAaHOI MOPYIICHHSIM
IOTO TpaBa MKoAN. KoHOMY rapaHTyeThCsl MPAaBO BUIBHOTO JIOCTYITY 70 iH(popMallii mpo
CTaH JOBKULIA, @ TaKOXK MpaBo Ha ii momupeHHs. Taka iHpopMallis HIKUM HEe MOXe OyTH
3acekpeucHa [8].

3aKpimieHHs1 BUILEO3HAYEHOr0 MpaBa MiJHAIO HOro Ha HAaMBUIIMK piBEHb y CHCTEMI
OCHOBHHUX Cy0’€KTUBHUX €KOJIOTIYHUX TpaB rpoMajsiH [9].

[lincymoByrOouM HaBeJeHE BUIE, MU 0auMMO, IO MpPaBO JIIOJWHU Ha Oe3medHe s
KUTTSA 1 310pOB’ S JOBKUILIS MPOMIIIO JOBTHH NIIAX Bij moctaHoB Pajau Minictpis CPCP no
3akpitieHHss y Koncrurymii Ykpainu. Ane 1me mpaBo Bce M€ NOTpeOye MOAanbIIol
pPO3pOOKM Ha 3aKOHOJABUOMY piBHI, a caMe BJOCKOHAJIIEHHS MeEXaHi3My peami3alii
KOHCTUTYLIMHOTO IpaBa Ha Oe3nevyHe MOBKULISA. TakoXk 1CHye HEOOXITHICTh B MPUHUHATTI
BIJIMOBITHUX HOPMATHUBHO-TIPABOBUX aKTIB 3aKOHOJABCTBA YKpaiHH, $KI YPETyIIOITh
npoOJeMHI MHWTaHHS HEBIAMOBIAHOCTI HAIlIOHAJBFHOTO 3aKOHOJABCTBA MIKHAPOIHUM
HOpMaM Ipasa.
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Mypascbka M.C.

3100yBau Buioi ocBity 3 kypcy OC «bakanasp»
crnernianbHOCTI «IIpaBo» eKOHOMIKO-TIPaBOBOTO (PaKyJIbTETY
MapiynonbCbKoro JepaBHOTO YHIBEPCUTETY

KOHCTUTYUIHHO-ITPABOBI 3ACAJIM 3ABE3IIEYEHHS HAIIIOHAJIBHOI
BE3INEKU YKPAITHHA

HarionanbHa Oe3neka € HaiBaXXJIMBIILIOW YMOBOIO (YHKI[IOHYBAHHS SIK JIEPKaBH TaK 1
CyCHiIbCTBA 3aranioM. Tomy 1i 3a0e3reueHHs € 6a30BO0 MOTPEOOIO 1 BAXKIMBUM 3aBJIaHHAIM
JUIS KOYKHOT KpaiHM SIK Ha HAIlIOHAJbHOMY PIBHI Tak 1 B MeKaX MI)XKHAPOJHOT CIUIBHOTH.

OcTaHHIMH pOKaMHU 3pOCTae HemependadyBaHICTh, CKIAJIHICTh, HECTAOUIBHICTH Ta
JMHAMIYHICTh TPOIECiB, sIKI BinOyBarOThCs y cdepi Oe3nekn Ha TI00ATBHOMY,
perioHajqbHOMY Ta HalloHalbHOMY piBHAX. LI 