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AOTPUMAHHA IIPABA HA CTATEBY CBOBOAY TA CTATEBY
HEJOTOPKAHICTH B YMOBAX 35POUHOTI'O KOH®JIKTY

24 mrotoro 2022 poky Pocitickka ®@eneparrisi po3movaiia MOBHOMACIITa0OHE
BTOPTHEHHS Ha TepuTopito Ykpainu. [lpubnu3Ho yepe3 Kijibka MICALIB Bij
HEYpSJIOBUX Ta IMPAaBO3aXMCHUX OpraHizamiii  poO3MOYMHAOTh  HAJTXOJIUTH
MOBIJJOMJICHHSI PO CEKCyalbHE HACHIJIHCTBO HAJl KIHKAMH 1 IITBMH — 3TBAJITYBaHHS
(y ToMy 4HcIi ¥ Tpymnoro ocib), cekcyaabHe HaCHUIBCTBO, IPUMYCOBE OTOJICHHS Ta
MPUMYC J0 CIOTJISIZITaHHS 32 aKTaMU CEKCYallbHOTO HAaCUJIbCTBA (HACWJIBHUIIBKI il
CEeKCYaJIbHOTO XapaKTepy 1010 MaTepi y MPUCYTHOCTI JUTUHU a00 KITBKOX JiTel),
a OCTaTOYHA X KIIBKICTh 3aJIMIIAETHCS HEB1JIOMOIO JIJIsl MPABOOXOPOHHUX OPTaHiB.
OckinbKM 3a3Ha4y€Hl KPUMIHAJIBHO MPOTUIIPABHI MiSIHHS YTBOPIOKOTH, 3 OJHOTO
OOKy, CKIag¥ KpUMIHAJIBHUX MPABOMOPYIIEHh MPOTH CTaTeBOi CBOOOAM Ta
crareBoi HejoTopkaHOCTI ocodu (Pozain IV Ocobnuoi yactunu KK Ykpainnm), a 3
IHIIOro OOKYy — MOPYUIYIOTh HOPMH MIXHApOJHOTO I'YMaHITApHOI'O IpaBa Ta 3a
3aKOHOM TMpO KpHUMIHAJIBHY BIAMOBIAANBHICTh KBadi(ikyroThesa 3a crT. 438.
[Topymenns 3akoHiB Ta 3BuuaiB  BiHM Po3miny XX. KpuminanbHi
MPaBOMOPYILIEHHS] MPOTH MHUpPY, O€3MeKd JIIOJICTBA Ta  MIKHAPOIHOTO
MPABOMOPAIKY, IIKaBUM € TMHUTaHHSA caMme JAOTPUMaHHS IpaBa Ha CBOOOIY Ta
0COOHMCTY HEIOTOPKAHICTh B yMOBaX 30pOHHOTO KOH(DIIKTY.

[Ipo BUNaAKK CEKCyaJbHOTO HACUJIBCTBA B YMOBax 30pOMHOIO KOHQIIIKTY
Bi3Havana [.M. I[Ipyc. Bona 3ayBaxye, 110 «3T1JTHO 3 TOCIIKEHHSIM, IPOBEACHUM
2020 poky, moHaja | MIH YKpaiHCBKHUX >KIHOK HIOPOKY 3a3HaIOTh (PI3UYHOTO,
CEKCYaJbHOTO YW €MOIIMHOI0 HAaCWJIhCTBA BIOMA (B YKpaiHi MPOKUBAE OIU3BHKO
23 MIH A0pOoCiIMX KIHOK). g THUX, XTO TPOXKUBAE B TMOCTPAKIAIUX BIJ
KoH(pikTy y JloHenpkiil 1 JIyranchkiil 001acTsX, EH TUIT TeHAEPHOT0 HACHIIbCTBA
ocobmmBo HeOe3neuHui. Huni, 2,7 MIH Jr0Jei, sKi TOCTpakJaJld BHACHIIOK
30poitHOro KOHQUIIKTY, 1110 po3nodancs 2014 poky, mpoKuBarOTh y pajaiyci 20 km
Mo OOUABI CTOPOHU TaK 3BaHOI «JIiHII 31TKHEHHS», MPOTSKHICTh AKOI IMOHAJ
420 kM, 1 sIKa pO3AUIL€ MIAKOHTPOJBHI Ta HEMIIKOHTPOJIbHI paiionu Jloneubkoi Ta
Jlyrancbkoi oOnacreld Ykpainu. Bimpiiicts 13 1mux Jojed, a came 2 MJH, — L€
JKIHKH, JITH Ta JIOJIM MOBAXHOTO BIKY [1, c. 74].

Bigznaunmo, 1o y Mi>KHapOJHO-IIPABOBI aKTH 13 3aXHCTy IIpaB JIIOAUHU
rapaHTyioThb JOTPUMaHHS IpaB Ta CcBOOOJ JIOAMHM HaBiTh B oOKymamii. Tak,
HAIpUKIag, y cT. 2 3araibHOi Jeknapauii mpaB moguHu 1948 p. 3a3HaueHo:
«KoxHa nroauHa nosunHa mamu 6ci npasa i 6ci c60000u, TMPOTOJIONICHI II€I0
Jlexnaparti€to, HezanexcHo 6i0 pacu, KOJIbOPY WIKIpU, cmami, MOBH, PEIIrii,

232



Mamepianu Misxcnapoouoi naykoso-npakmuunoi kongpepenyii (/[/[VBC, 28.02.2023)

MOJITUYHUX ab00 I1HIIMX TEePEeKOHAaHb, HAIIOHATHHOTO HYH  COIAJBHOTO
MOXO/KEHHS, MAalHOBOTO, CTAaHOBOIO a0o0 IHIIOro craHoBuima. Kpim Toro, ue
NOBUHHO NPOBOOUMUCS HISAKO20 PO3PIi3HeHHs. Ha OCHOBI MOJITUYHOTO, TIPABOBOTO
a00 MIXKHApOJHOTO CTAaTyCy KpaiHu abo mepumopii, 00 AKoi 100UHA HAedHCUums,
HEe3aNeHCHO 6I0 MO020, YU € UYsi Mepumopis He3an1edxHcHow, ni0oniuHom,
Hecamosps0068anoi0 abo AK-HeOYOb IHaKuLe 0OMENCEHOI0 Y CBOEMY CyBepeHimeni
(Bua. — aBtop) [2]. Takox 3aranmpbHa ACKiIapailis MpaB JIIOAUHHU [2] TapaHTYE:
KOXXHA JIIOJIMHA MAa€ TMpPaBO HA IKHATTSI, HA CB0000y [ Ha ocobucmy
Heoomopxauricms (CT. 3); HIXTO He noguxeH 6ymu 6 pabcmesi abo y nioHesiibHOM)
cmati; pabcmao i pabomopeisis 3a60poHaomscs 6 ycix ix udax (CT. 4); HIXTO He
NOBUHEH 3A3HABAMU MOPMY, AOO0 HCOPCMOKO20, HeN00CbK020, ab0 MaKozo, wo
NPUHUINACYE U020 2IOHICMb, N080OJCeH A | nokapanHs (CT. 5) (BUI. — aBTOD).

Cxox1 monokeHHs: MICTAThCsl 1y KOHBEHINT mpo 3aXMCT mpaB JIIOJWHU 1
OCHOBOMOJIOKHUX ¢B0OOJ 1950 p. 3okpema, y cT. 2. [IpaBo Ha KUTTS 3a3HAYEHO:
«IIpaBo KO’KHOTO Ha JKUTTS OXOILTIOETHCS 3aKOHOM. Hikoro He Moke OyTH yMHUCHO
mo30aBJICHO SKUTTS 1HAKIIE, HIK HAa BHUKOHAHHS CMEPTHOTO BHUPOKY CYIY,
BUHECEHOTO TIC/s BU3HAHHS WOTO BUHHUM y BUMHEHHI 3JIOUHMHY, 3a SKUH 3aKOH
nepeadavae Take nokapanHs. [1030aBIeHHs )KUTTS HE PO3TIISAIAETHCS K TakKe, 110
BUYMHEHE Ha TMOPYIIEHHS IIi€i CTaTTi, SKIIO BOHO € HACIIKOM BHKIIOYHO
HEOOXITHOTO 3aCTOCYBaHHS CHWJIW: a) I 3aXHUCTy OyIab-aK0oi 0co0M Bif
HE3aKOHHOTO HACWJIbCTBA; b) sl 3A1MCHEHHS 3aKOHHOTO apemTy abo Jyis
3ano0iraHHsl BTeul 0coOU, Ky 3aKOHHO TPUMAIOTh IiJi BapTOIO; C) MPU BUUHEHHI
MPaBOMIPHUX il JyUIsl MpUIYIIEHHS 3aBopylleHb abo moBcTaHHs» [3]. Takox
KongeHitist 3a00poHse karyBaHHs (CT. 3) Ta paOCTBO 1 MPUMYCOBY Mparito (cT. 4).

PazoM 3 TuM, mopsn 13 3a3HAYEHUMH MIKHAPOJHO-TIPABOBUMHU aKTaMU B
yMOBax 30poHHOTO KOH(IIKTY JIIOTh crerianbHi, cepea skux: Konseniis Panu
€Bponu mpo 3armodiraHHs HACUILCTBY CTOCOBHO JKIHOK 1 JJOMAIlTHhOMY HACHIILCTBY
Ta 0opoThOy 3 numMu suiamu (CtamOynbebka koHBeHIss) 2011 p., XKeneBchka
KOHBEHI[isl PO TMOJIMIIEHHS JIOMi TMOPaHeHUX 1 XBOpHUX Yy Aitounx apMmisx 1949 p.
(KK I); XKeneBcbka KOHBEHIIISI TIPO MOMIMIIEHHS I0JII TIOPAHEHUX, XBOPHUX 1 0Ci0,
1110 3a3HaIM KOpabenbHOI aBapii, 31 ckiamy 30poriHux cui Ha Mopi 1949 p. OKK 11);
JKeneBcbka KOHBEHIIISI PO MOBOPKEHHS 3 BiiicbkoBonojaoHeHnMu 1949 p. OKK I1I);
J’KeHeBcbka KOHBEHIISI PO 3aXUCT ITUBUILHOIO HaceNeHHs i yac BiiHU 1949 p.
(KK IV); HdonarkoBuii mpoTtokon A0 KeHeBcbkuX KOHBEHINHN Bij 12 ceprmus 1949
p., IO CTOCYETHCS 3aXUCTY KEPTB MIKHAPOJHUX 30pOMHUX KOH(IIKTIB, BII 8
yepBHs 1977 p. (A1 1); HonatkoBuit mpoTokoia 10 KeHeBChKUX KOHBEHIIHA Bix 12
cepriHst 1949 p., moO cTOCYyeTbCs 3aXHMCTy JKEPTB 30pOMHHUX KOH(IIKTIB
HEMDKHAPOJHOT0 XapakTepy, Bix 8 uepBus 1977 p. (UII 11); JoxarkoBuid mpoOTOKOI
no JKeHeBcbkuX KOHBEHIIM Bif 12 cepmust 1949 p., MO CTOCY€ThCS IPUAHSATTS
JI0JIaTKOBO1 BIAMITHOI embOiiemu, BiA 8 rpyaus 2005 p. (AII III).

He 3ynuusounch Ha OETaTbHOMY aHali3l KOXKHOTO 13 BHUIIE3a3HAYCHHUX
MDKHApPOJHUX AaKTIB, BII3BHAYMMO JIMINE TI IOJIOKCHHS B HHUX, SKI CTOCYIOTHCA
3aXMCTy MpaBa Ha CTaTeBY CBOOO/Y Ta CTaTEBY HEJOTOPKAHICTb.
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[To-niepie, HameBHO JUCKYCIMHUM € TTUTaHHS BIJHECEHHS J1I0 MIKHAPOIHUX
aKTiB, IO 3aXMINAIOTh mpaBa moauau Koneeniii Pagu €Bponu npo 3amoOiraHas
HACWJIbCTBY CTOCOBHO JKIHOK 1 JOMAaIIHbOMY HAaCHUJILCTBY Ta OOpOTHOYy 3 IIMMH
seuramu (CtamOysibchka kouBeHIlist) 2011 p. Bigznauumo, mo y mpeamOyii
CtaMOynbChKOi KOHBEHIIII CKa3aHO, IO «... BU3HAIOYH MpuUearoyi NOopyuleHHs
npas noouHU nio 4ac 30potiHux KOHQIIKmMIs, skl 3a4ilaroTh IUBUIbHE HACEIICHHS,
0COOJIMBO KIHOK, Y GOPMI nowupenoco abo cucmemamuyHo2o 3r8aimy8ants ma
CEeKCYaIbHO20 HACUILCMBA, A TAKOXK MOXKJIUBICTh 3OUIBIICHHS HACUILCMBA HA
2EHOEPHOI0 O03HAKOW AK Ni0 yac KoHGaikmis, mak i nicisi Hux...» (BAL. —
aBtop) [4]. Orxe, BHUXOIAAYM 13 3a3HAYCHOI'O, 3aCTOCYBaHHS I10JIOXKEHb
CramOynbChKOI KOHBEHIIIT € MOKIIMBUM 1 B YMOBaX 30pOMHOT0 KOH(IIIKTY.

[To-npyre, y cr. 27 Po3niny 1. TlomoxxeHHs1, CIIUIBHI 71 TEPUTOPIA CTOPIH
KOHGIIKTY Ta 18 okymnoBaHux Teputopid Yactunm III. Craryc oci0, ski
nepeOyBarOTh TIiJ] 3aXUCTOM, Ta TTOBO/DKEHHS 3 HUMHU JKEHEBChKOI KOHBEHITIT MPo
3aXHCT [IUBUIBHOTO HACENEHHs mij yac BiiHU 1949 p. 3a3HaueHoO:

«Ocobu, mo nepedyBarOTh IMiJl 3aXHWCTOM, MarTh MPaBO 3a OyAb-SKUX
0o0cTaBUH, Ha IMOBary, MoBary J0 CBO€I YECTI, MMpaBa Ha CIM 10, iXHIX peiriiiHuX
NepeKoHaHb Ta OOpsAIB, 3BUYOK Ta 3BUYAiB. Jl0 HMX 3aBXKAU CIIJT CMAGUMUCH
SYMAHHO U 3axuwamu ix, 30Kpema, 6I0 0)Y0b-1K020 aKmy HACUIbCMBA YU
3ANAKYBAHHS, 8I0 00pa3 ma Yikasocmi HAMOGNY.

Kinku nompebyroms 0cobau602o 3axucmy 6i0 0y0b-1K020 3A3IXAHHS HA
ixHlI0 uecmsb, I, 30Kpema, 3axucmy 6i0 3I18ANMYE6AHHS, NPUMYULYEAHHS OO
npocmumyyii uu 6y0b-sK0i iHUWOI POopMU NOCACAHHSA HA IXHIO MOPAIbHICb.

3 ypaxyBaHHSM IOJOXEHb CTOCOBHO 3/I0pPOB’f, BIKYy Ta CTaTi, CTOpOHA
KOH(ITIKTY, IMi/T BJIaJ00 SKOi € 0COOH, M0 TIEepeOyBarOTh il 3aXHUCTOM, MA€ MPaBo
NnOBOOUMUCS 3 YCIMA HUMU OOHAKOBO, 0e€3 JHCOOHOI OUCKpumiHayii, 30KpeMa
CTOCOBHO pacH, peiirii abo MoIiTUYHUX TIEPEKOHAHD.

[Ipore cropoHn KOHGIIKTY TOBHUHHI 3aCTOCOBYBaTH [0 0ci0, 10
nepeOyBarOTh TM1J 3aXHUCTOM, TaKUX 3aXO/IB KOHTPOJIO Yd O€3MeKH, Kl OyIyTh
BHU3HAHI 32 HEOOXI1H1 1T Yac BEJICHHS BIMHW» (BUI. — aBTOD) [5].

Ane, Ha TMPEBENUKUUN Kallb, JTOTPUMAHHS TMOJOXKEHb MIKHAPOIHUX AaKTIiB
IIOJI0 3aXMCTy TMpaBa Ha CBOOOAY Ta CTaTeBY HEJOTOPKAHICTh 0COOM B yMOBax
30poiHOrO0 KOH(IIIKTY Mae TpoOJieMH, OCKUIBKM BYMHEHHS CEKCyaJIbHOTO
HACWJIBCTBA JIJISI KOTOCh Ma€ Ha METi Tepopu3yBaTH IMBIIbHE HACEIEHHS IS
oTpuMaHHs KoHTpomo (/[emokparnuna PecnyOmika Kouro), a nmms koroch —
3uuieHHs Hauii (Pyanna) abo penpoaykTuBHUX QyHKIIHN (konuiHs FOrocnasis).
Ilo »x crocyeTbcss YKpaiHM, TO MeTa BYMHEHHS CEKCYalbHOTO HAaCUIbCTBA
POCIACHKUMH BIHCHKOBOCTY)KOOBIIIMM TIOKH € HE 30BCIM 3pPO3yMLION0, ajkKe
30poHHUM KOH(IIIKT TpUBa€ 1 MPH 3BUILHEHHI BCIX 3aXOIUICHHUX TEPUTOPIH cTaHe
OLIBLI 3PO3YMLIOIO.

1. Prus 1. (2021). Legal Principles to Combat Gender-Based Violence during Armed
Conflict in Eastern Ukraine. Scientific Journal of the National Academy of Internal Affairs,
11(1), 74-80. https://doi.org/10.33270/04212101.74
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Mapuna Iosaimyk

KaHJW1aT FOPUIUYHUX HAYK, TOLEHT
(/[ninponempoecvKruti depaicasHull
VHigepcumem HYMpPIWHIX CNpae)

CYJIOBI JJEBATH SIK CAMOCIHHA YACTHHA CYJ0BOI'O
IMPOLECY PO3IJIAAY IIUBIJIBHOI CITPABH

JlebaTtu — 11€ 3araabHUN TEPMiH, 1[0 03HAYAE OOMIH TyMKaMH Ta 17IeIMU MixK
JIBOMa CTOPOHAaMU 3a JIOMOMOTOI0 MMiJI00pY apryMEHTIB Ta KOHTpapryMmeHTiB. Tak,
TepMiH 1e0aTh 3aCTOCOBYETHCS Yy MOJITHUII, FOPUCIIPYJIEHINT, HAyIll 1 TaK Jaii.
[Tpuknanom nedaTiB B ropucnpyeHiii € cyaoBi nedatu. CynoBi 1e0aTH € OJIHIE0
13 HaWOIIpII BaXKJIIMBUX CKIIAJIOBUX YaCTUH CyaoBoro mpoiecy. Lls ckimagoBa
CYJIOBOTO PO3TJISiy TPU3HAYEHA NIl MAOUTTS MiJCYMKIB CTOPOHAMH CIIpaBU Ha
OCHOBI THX (PakTiB, sKi OyJaM BCTAHOBJIEHI Ha TIOMEPEIHIX eTamax CyAOBOTO
PO3TIIATY.

CynoBi nedatu — 11e caMOCTIHA YacTHHA CYJJOBOTO IMPOLECY, KA IMOJIATae y
BUCTYIIl CTOPIH Ta IHIIUX 0Ci0, 110 OEPYTh y4acTh y CIIpaBl 3 METOIO MEPEKOHAHHSI
CyNly y IPUHHATTI TOTO YM 1HIIOTO pireHHs [2, ¢. 72].

OOOB’S3KOBICTh CYAOBUX Je0aTiB BHU3HaueHO y cT. 242 IluBinbHOrO
IPOLECYaTbHOTO KOJEKCY YKpaiHu, a caMme y CyI0oBuX jAe0arax BHUCTYMarOTh 3
MIPOMOBAMH (3aKJIIOYHUM CJIOBOM) y4acHUKH cripaBu [1]. CkiaagoBUMHU YaCTHHAMM
CyllOBUX Je0aTiB € MPOMOBHU 3asBHHKA, BIJANOBIJa4Ya Ta/ab0 IPEICTaBHUKIB, a
TaKOX TPETIX 0cCi0, SIKI 3agBJISIOTH a00 HE 3asABISAIOTH CAMOCTIMHUX BUMOT IIOJIO
npeamera crnopy. Takoxk LuBiIbHMM mpolecyaqbHUM KOACKCOM BCTAHOBJICHI
mpolecyalbHl BHMOTH JIO CyIOBUX jae0aTiB, a caMe y IIPOMOBaxX MOXHA
IIOCWJIATHACS JIMIIIE Ha OOCTAaBHHM 1 JOKa3W, SKi BXKE JOCIIHKEHI B CYIOBOMY
3aclIaHHI.

Jlebatu BimirpaioTh BaXKJIMBE IMpollecyalbHE 3HAUCHHS Ta 30aJaHCOBYIOTH
no3ullii Ta mepeBard cTopiH. Jlebatu CTOpiH [gOMOMAararoTh Cyay YHUKHYTH
OJIHOCTOPOHHOCTI TPHU OIIHIOBaHHI JOKa3iB, JO03BOJSAIOTH CyAy BpaxOBYBaTH
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